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Summary of Facts and Submn ssions

3088.D

Eur opean patent application No. 91 101 152.6
(publication No. 0 440 170) was refused by the
exam ni ng division. The reason for the refusal was that
the subject matter of claim1l | acked an i nventive step
within the meaning of Article 56 EPC in view of the
content of the follow ng docunents:

D1: US-A-4 774 401

D8: DE-A-38 03 305

D9: US-A-4 476 383

The appellant (applicant) filed an appeal against the
deci sion. The appellant requested that the decision
under appeal be set aside and that a patent be granted
on the basis of an anended set of clains filed with the
statenment of the grounds of appeal; on an auxiliary
basis, the appellant requested oral proceedings.

Claim1, the only independent claim reads as follows:

" A canera conpri sing:

(a) detecting neans (5, 6; 17; SPD,, to SPD,, AMP, to
AMP;, DIy, to Dl,5) dividing the field of viewinto a
plurality of areas (S, to S;5) and detcting [sic] the

| um nance of each of said areas and

(b) focus detecting neans (14, 15; 19; CCD,, CCD,,
CCDy, CCD.,, CCDy, CCDg) capable of detecting focus of
selected one of a plurality of focus detecting areas
(S, Se; Sg) in said field of view,
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sai d canmera further conprising

(c) setting neans (18, 22) for sorting the areas of
the detecting neans into a plurality of groups the
menbers of each group having the sanme degree of weight,
the wei ghts of each group being different from one

anot her and the sorting being dependent upon which one
of the focus detecting areas has been sel ected, and

(d) calculation neans (22) for calculating a |ight
nmeasur enent val ue by using the | um nance of each of
said areas obtained by said detecting neans und [sic]
usi ng the degree of weight of each area in accordance
with the group it belongs to, wherein

(e) said setting neans (18, 22) changes the area of
| argest degree of wei ght depending on one of the
detecting areas which has been selected by the focus
detecti ng neans."

I n support of its request, the appellant essentially
submtted that a skilled person woul d not consi der
conbi ning the disclosures of docunents D1 and D8
because while in the canera according to docunent D1
the focus condition is only detected at the centra
portion of the photographic scene and the centra
portion is differently weighted in the |ight

measur enent process according to the servo or the one-
shot type focus control node selected for the focus
control operation, docunent D8 teaches the automatic
focus control of a canmera on the basis of plural focus
measur enent areas in the photographic scene and is
silent as to any relationship between sel ection of one
of the focus areas and the | um nance detection.

Furt hernore, docunment D9 discl oses a photonetering
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process for establishing a brightness distribution
pattern to be evaluated and classified into one of a
plurality of categories and is entirely different from
the classification and wei ghting process of the

i nventi on.

In addition, even the conbination of these docunents
woul d not lead to the invention because none of the
docunents teaches nodi fying the group classification or
varyi ng the degree of weighting of the different

| um nance detecting areas according to the sel ected
focus area as defined in claim1. In this respect, the
exam ning division has failed to identify all the
nmeasures that a skilled person would have to adopt in
order to conbi ne the disclosure of docunents D1 and D8
So as to arrive at the invention and it has also failed
to assess in detail the obviousness of each of these
nmeasur es.

| V. In a comruni cation pursuant to Article 11(2) of the
Rul es of Procedure of the Boards of Appeal issued on
8 June 2001 in preparation of oral proceedings, the
board expressed its provisional doubts about the
adm ssibility under Article 123(2) EPC of the anended
claim1 and noted that the argunents set out by the
examning division to justify its rejection of the
application under Article 56 EPC did not appear to be
convi ncing. The board also drew the attention of the
appel lant to the content of the foll ow ng docunent
whi ch had not been cited by the search or exam ning
di vi sions but was neverthel ess considered by the board
as prima facie relevant to the patentability under
Article 52(1) EPC of the subject matter of the anended
claim1:

3088.D Y A
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Rl: JP-A-1 293 310 (published on 27 Novenber 1989)
together with the correspondi ng English abstract
published in Patent Abstracts of Japan,

the disclosure of which is interpreted according to the
foll ow ng docunent:

R2: English | anguage translation of the disclosure of
docunent R1l, as prepared on behal f of the EPO

In response to the board' s comuni cation, the appellant
requested that the decision under appeal be set aside
and that the case be remtted to the first instance for
further prosecution. In case the board accepted these
requests, the appellant al so requested cancell ation of
t he oral proceedings.

Reasons for the Deci sion

3088.D

The appeal is adm ssible.

I nventive step of the subject matter of claiml with
regard to the docunents considered by the exam ning
di vi si on

The reason for the exam ning division's refusal of the
application is that the subject matter of the then
valid claim1 does not involve an inventive step with
regard to the disclosure of docunent D8 and the
teachi ng of docunment D1 together with that of docunent
D9 which is directly referred to in docunent D1.
However, even assum ng that the disclosure of these
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docunents can be conbined, the board is of the opinion
that the resulting conbination would not |ead in an
obvi ous manner to the subject matter of present
claim 1.

Docunent D8 di scl oses a canera (see abstract and

Figure 7 and 8 together with colum 7, |line 48
to colum 8, line 55) conprising neans for detecting
the focus state (Figure 7 and colum 8, lines 12 to 55)

in each of a plurality of focus detection areas in the
field of view of the canera (see the three focus
detection areas 17, 26 and 27 in Figure 8 and colum 8,
lines 6 to 11), the focus control of the canera |ens
being carried out according to the focus state of a

sel ected one of the plurality of focus detection areas
(colum 8, lines 51 to 54).

The subject matter of claiml1l differs fromthe

di scl osure of docunent D8 in that the canera conprises
means for determning a |ight nmeasurenent val ue

consi sting of

(1) means for dividing the field of viewinto a
plurality of areas and detecting the |um nance
of each of these areas,

(1) means for sorting and weighting the areas as
specified in paragraphs (c) and (e) of the
claim and

(1ii) means for calculating the |ight neasurenent
val ue as specified in paragraph (d) of the

claim

These features solve the probl em of enabling exposure
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control of the scene to be photographed by the canera.
Docunent D8 is only concerned with the focus control of
the canera and is silent as to the exposure control of
the scene to be photographed; the need for exposure
control neans, however, would arise straightforwardly
when i npl enenting the disclosure of docunent D8 in a
real canera

Docunent D1 di scl oses a canera conprisi ng exposure
control neans for dividing the field of viewinto a
plurality of areas and detecting the |um nance of each
of these areas, the canmera also conprising neans for
detecting the focus state in the central region of the
field of view (see abstract and Figure 1, 4 and 6). The
exposure control is carried out so that the weights of
the | um nance detection areas depend on the servo or

t he one-shot focus control node selected for the focus
control operation (see abstract). In order to achieve a
proper exposure of the central region of the field of

vi ew where focus control is carried out, the |um nance
detection area located in the central region of the
field of viewis assigned a higher weight in the
exposure control operation (see Figure 3).

In addition, in the enbodi nent disclosed with reference
to Figure 6 the peripheral areas 102Cl to 102C4 and the
central areas 102A and 102B contribute to the exposure
cal cul ation by nmeans of the average |um nance val ue VC
defined in colum 8, line 27 and by neans of the two
series of |um nance expressions (1) to (18) shown in
colums 16 to 39, respectively, and therefore these
areas are respectively sorted into a first and a second
group of areas having the sanme weight in the

cal culation of the |ight neasurenent val ue.
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The skilled person, confronted with the probl em of
provi di ng exposure control neans for the canera

di scl osed in docunent D8, would have considered the
possibility of incorporating the exposure control means
di scl osed in docunent D1 in the canera of docunent D8.
The nmere incorporation of the exposure control neans
taught in DL in the canmera disclosed in docunent D8
woul d however nerely result in the exposure contro
means of D1 operating on the basis only of the centra
one of the focus detecting areas of docunent D8 and
woul d therefore not result in the subject matter of
claim1l1l, as was correctly acknow edged by the exam ning
di vi si on.

In the exam ning division s view, however, since
docunent D1 teaches that the exposure control means
operates with respect to the object to be focused which
in docunent D1 is in the central region of the view ng
field and docunent D8 discl oses selecting one of a
plurality of focus regions, the skilled person would
apply the exposure control neans disclosed in D1 to
that of the focus areas selected in accordance with the
teachi ng of docunent D8 and assign the highest weight
to the lum nance detection area corresponding to the
sel ected focus detection area in order to achieve
proper exposure of the selected focused portion of the
scene. The skilled person would then contenpl ate
adapting, ie nodifying the exposure control mneans

di scl osed in docunent D1 to give account of the

sel ectabl e focus detecting areas referred to in
docunent D8.

Thi s adaption or nodification, however, raises the
guestion of whether and how the skilled person woul d,
and not just could, actually apply the one-single
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focus-area exposure control operation taught in
docunent D1 to the nultiplicity of sel ectable focus
areas referred to in docunent D8.

In the board's view the skilled person would be
confronted with a nunber of different possibilities. A
straightforward possibility would consist in arranging
all the focus detection areas 17, 26 and 27 of Figure 8
of docunment D8 within the area region 102A-102B of
Figure 6 of docunent D1; in this case, the exposure

cal cul ati on woul d be i ndependent of the selected focus
detection area and no regroupi ng or sorting neans as
defined in claim1 would be required. A further
straightforward possibility would consist in arranging
the focus detection areas within different detection
area groups, ie area 17 centred on area 102A and

areas 26 and 27 centred on areas 102C2 and 102C4,
respectively; in this arrangenent the wei ght of the
areas wthin the group 102C coul d then be changed to a
val ue hi gher than the weight of the areas 102A and 102B
when either one of the focus detection areas 26 or 27
is selected without properly nodifying the groups, so
that no regrouping or sorting neans as defined in
claim1 would be required either.

A further, actually nore el aborated possibility would

I ndeed consi st in regrouping the | um nance detection
areas in groups of areas according to the selected
focus detection area as defined in claim1. However,
only hindsi ght know edge of the subject nmatter of
claim1l could suggest this possibility because none of
the prior art docunents discloses or suggests
regroupi ng or changing the relative weights of the

| um nance detecting areas according to the selection of
a portion of the photographic field as defined in
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claim1. In addition, a new problem arises when
follow ng this approach, nanely how to regroup,
according to the selected focus area, the relatively

| ow nunber of areas shown in Figure 6 of docunent D1.
Thi s probl em was consi sered by the exam ning division
during the exam nation procedure and the division in
this respect suggested the replacenent of the area
matri x of Figure 6 by another area matrix having a
greater nunber of areas as known from Figure 4 of
docunent DO, cited in docunent D1, to give account of
this problem However, no obvious reason can be found a
priori for followi ng this approach and the repl acenent
suggested by the division would again be the result of
a reasoni ng based on hindsi ght.

The two alternative area nmatrices shown in Figsure 1
and 3, and in Figure 4 of docunent Dl are |ess
pertinent than the enbodi nent represented in Figure 6
because in these alternative enbodi nents the areas are
differently weighted (see expressions at lines 11

and 40 of colum 5), and therefore no groups of areas
are properly determ ned by the exposure calculation. In
any case, considerations simlar to those set forth in
point 2.5 above would al so apply to the conbi nati on of
the discl osure of docunent D8 with any of these

al ternative enbodi nents.

In these circunstances, the board is of the opinion
that the clainmed invention could only be reached by

di scardi ng nore strai ghtforward ways of adapting the
teachi ng of docunment D1 to the canera disclosed in
docunent D8 and then followi ng an approach requiring
nmeasures that are not suggested in the docunents and
that woul d require the know edge of the invention.
Therefore, the board considers that the reasoning given
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by the exam ning division for the conbi nati on of
docunents D1, D8 and DO to arrive at the subject nmatter
of claiml1l is defective in several respects and tainted
by ex post facto considerations. For these reasons

al ready the decision under appeal should be set aside.

Furt her prosecution of the application

In the board's opinion, none of the other docunents in
the file discloses or suggests a nulti-area exposure
control for a canera in which the areas are classified
into groups of areas having the sane wei ght according
to the region of the field of view selected for the
focus control as defined in claiml.

In this respect, however, the disclosure of prior art
docunment Rl prima facie appears to be sufficiently

rel evant to the subject matter of claiml to deserve
due consi derati on when assessing the patentability

t hereof under Article 52(1) EPC. The late introduction
of prior art docunent Rl in the appeal proceedings is
unfortunate, since remttal of the case to the first

i nstance for further prosecution involves delay in the
procedure. However, taking into account the rel evance
of docunent Rl and the appellant's request that the
case be remtted to the first instance for further
prosecution, the board considers appropriate in the
present circunstances to exercise its power under
Article 111(1) EPC to remt the case to the first

i nstance for further prosecution in the Iight of the
di scl osure of docunent Rl in order not to deprive the
appel l ant of the possibility of having its case

consi dered by two instances.

Mor eover, since present claiml mght be further
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anmended in exam nation proceedi ngs before the first

I nstance, the board does not consider it appropriate at
this stage to pursue the issues raised provisionally
under Article 123(2) EPCin its comunication dated

8 June 2001, against the present version of claim1.
These i ssues nmay be consi dered by the exam ning
division, if necessary.

Finally, since the appellant's request for remttal of
the case to the first i nstance was consi der ed

al | owabl e, the oral proceedings requested by the
appel l ant only conditionally were cancell ed.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the anended cl ai ns
submtted by the appellant with the statenent of the
grounds of appeal dated 17 Septenber 1998.

The Regi strar The Chai rman

P. Martorana A. Kl ein
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