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Summary of Facts and Subm ssi ons

2456.D

Eur opean patent No. 0 271 920 (application nunber

87 118 832.2) was revoked by the opposition division on
the ground that its subject-matter |acked novelty
within the meaning of Article 54 EPC in view of the
contents of docunent

D12: DE-A-3 335 109.

The appellant (proprietor of the patent) | odged an
appeal against the decision revoking the patent.

The respondent (opponent) initially requested that the
appeal be dism ssed. He later withdrew his opposition
wi t hout having submtted any argunent in support of his
initial request. Two ot her oppositions had al ready been
wi thdrawn in the course of the opposition procedure.

The appellant thus remains the sole party to the
present appeal proceedure.

Oral proceedings were held on 22 Septenber 2000, at the
end of which the appellant as his main request
requested that the patent be nmintai ned as anmended on
the basis of a set of clainms of which claim1, the only
i ndependent claim reads as foll ows:

"1. A progressive power ophthalmc lens, conprising a
| ens body having a progressive power surface on
whi ch the power increases froma distance view ng
area of relatively | ow power to a reading area of
rel atively higher power, and on which astigmatism
is distributed at | east over a substantial part of
the | ens surface,
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characterized in that

a) the distance viewi ng area and the readi ng area
are reduced to a spherical distance power
point (DP) and a spherical readi ng power point
(RP),

b) the surface astigmatismis uninterruptedly
di stributed over substantially the whole
surface of the progressive | ens except the
di stance power point and the readi ng power
poi nt such as to achieve for the sel ected
power for the distance power point, the
sel ected power for the reading power point and
t he selected characteristic for the
progressi on the snoot hest possible
di stribution of dioptic power and | owest
possi bl e | evel of unwanted (i.e. inherent)
astigmati smand to reduce the maxi num val ue of
unwanted (i.e. inherent) astigmatismof the
| ens; and

c) the distance power point (DP) and the reading
power point (RP) are surrounded by an area of
optical stability in which the dioptric power
does not change appreciably."”

As a first auxiliary request the appellant requested
that the patent be nmaintai ned as anended on the basis
of a set of clainms of which claim1l, the only

i ndependent claim reads as foll ows:

"1. A progressive power ophthalmc lens, conprising a
| ens body having a progressive power surface on
whi ch the power increases froma distance view ng
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area of relatively | ow power to a reading area of
rel atively higher power, and on which astigmatism

is distributed at | east over a substantial part of

the | ens surface,

characterized in that

a)

b)

d)

t he di stance view ng area and the readi ng area
are reduced to a spherical distance power
point (DP) and a spherical readi ng power point
(RP),

the surface astigmatismis uninterruptedly
di stributed over substantially the whole
surface of the progressive | ens except the
di stance power point and the readi ng power
poi nt such as to achi eve the snoot hest
possi bl e distribution of dioptric power and
| owest possible | evel of unwanted (i.e.

i nherent) astigmatism

t he di stance power point (DP) and the reading
power point (RP) are surrounded by an area of
optical stability in which the dioptric power
does not change appreciably,

wherein the di stance power point and the
readi ng power point are the poles of a
cylindrical bipolar systemof coordinates in
which circular arcs of varying radii,
correspondi ng each to a point (Q on the
neridian |ine are, in substance, coincident
Wi th i sopower contours on the progressive
power surface of the lens.™
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The appel lant al so submitted two further auxiliary
requests, based on still further Iimted versions of
claim1.

I n support of his requests the appellant in particular
stressed that the design of a progressive power
ophthal mc lens in accordance with the teaching of
docunent D12 in effect resulted in an increase both in
the |l evel of unwanted astigmatismand in its nmaxi mum
val ue. This was evident froma conparison of

Figures 9(a) and 9(b), which respectively represented
t he contours of constant surface astigmatismin a |ens
in accordance with the teaching of docunent D12 and in
anot her prior art progressive power |ens. The maxi mum
val ue of unwanted astigmatismin the | ens proposed by
docunent D12 anpunted to 2.0 diopters, as conpared to a
maxi mum val ue of only 1.5 diopters for the other
conventional |ens shown in Figure 9(b).

Thus, the further limtation introduced into claim1 of
the main request in respect both of the achieving of

t he | owest possible |evel of unwanted astigmati sm and
of the reducing of its maxinumvalue resulted in a
clear distinction of the clainmed subject-matter over
the | ens of document D12.

Furt hernore, neither docunment D12 nor any of the other
citations disclosed or suggested the specific |ayout of
t he i sopower contours on the progressive power surface
of the lens as defined in claiml of the first
auxiliary request with reference to a cylindrical

bi pol ar system of coordi nates based on pol es
constituted respectively by the distant power point and
t he readi ng power point.
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Reasons for the Decision

2.2

2456.D

The appeal is adm ssible.

Mai n request

The construction of the progressive power surface of
the ophthalmc lens set out in claim1l is accurately
defined only at the distance power point and at the
readi ng power point, which form spherical distance
view ng and readi ng areas of reduced extension,
surrounded by an area of optical stability in which the
di optric power does not change appreciably (see
features a) and c)).

The remai nder of the lens surface, i.e. all points
except the distance power point and readi ng power
point, is defined in feature b) of claim1l nerely by
reference to an uninterrupted distribution of the
surface astigmati smsuch as to achieve, for a given
power progression between the distance power point and
t he readi ng power point, the snoothest possible

di stribution of the dioptric power and the | owest
possi bl e | evel of unwanted (i.e. inherent) astigmatism
and to reduce the maxi mum val ue of unwanted (i.e.

i nherent) astigmati smof the | ens.

In the Board's opinion, the references in claiml to a
"snoot hest possi bl e” distribution of dioptric power and
to a "lowest possible" |level of unwanted astigmatism do
not inply any clear technical limtation of the
construction of the lens defined in the claim

The chosen definition in particular calls for the
di stribution of the surface astigmati sm bei ng conpared
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to entirely unspecified other "possible" distributions.
The | ens construction in conparison with which the
maxi mum val ue of unwanted astignmati sm of the |ens
shoul d be "reduced" is not specified in the claim

ei t her.

The Board al so notices that the specification of the
patent refers to the ensuring of the snoothest possible
di stribution of dioptric power |owest possible |evels
of astigmatismonly in conjunction with the generic
definition of the object of the invention (see page 2,
l[ines 12 to 15). To neet this object, the
specification, in conjunction with two specific

enbodi ments only teaches the particul ar power

di stribution shown for instance in Figures 7B, 10A and
12A, in which, inter alia, the isopower contours on the
progressive power surface of the |ens in substance
follow circular arcs of varying radii (see e.g. page 4,
lines 54 to 55 and page 7, lines 24 to 25).

The generic definition in feature b) of claim1 of the
| ens construction in ternms only of the technical
problemto be sol ved, however, results in claiml
potentially enconpassi ng a huge nunber of enbodi nents
whi ch are not supported by the specification.

For the above reasons, claim1l of the main request in
the Board's opinion fails to conply with the
requirenments of Article 84 EPC that the clains defining
the matter for which protection is sought shall be

cl ear and conci se and be supported by the description.

Appel l ant' s mai n request cannot be al |l owed,
accordingly.
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First auxiliary request

Conmpl i ance of the anmendnents brought to the patent with
the provisions of Article 123(2) and (3) EPC

As conpared to claim1l as granted, claim1l of the first
auxi liary request was supplenmented by an indication in
feature b) that the distribution of the surface
astigmati smwas "such as to achi eve the snoot hest
possi bl e distribution of dioptric power and | owest
possi bl e | evel of unwanted (i.e. inherent)
astigmatisni, as was disclosed on page 8, lines 14 to
20 of the application as originally filed.

Claim1 was further supplenmented with feature d), which
in substance recites the limtation of claim9 as
originally filed, with the additional clarifications
that the bipolar system of coordinates is of the
"cylindrical" type and that the isopower contours on

t he progressive power surface of the lens in substance
extend along "circular arcs of varying radii,
correspondi ng each to a point (Q on the neridian
line". These clarifications are supported by the

par agr aph bridgi ng pages 15 and 16 and by lines 22 to
24 on page 22 of the description as originally filed.

Dependent clainms 2 to 16 correspond in substance to
dependent clainms 5 to 8 and 10 to 20 as originally
filed.

The description and drawi ngs were mai ntai ned as
gr ant ed.

Thus, the anmendnents brought to the patent do not
i ntroduce subject-matter extending beyond the content



3.2

3.3

2456.D

- 8 - T 932/ 98

of the application as filed, nor do they extend the
protection conferred by the patent, in conpliance with
t he provisions of Article 123(2) and (3) EPC

Clarity of the clainms and their support by the
descri ption

Claim1 of the first auxiliary request does not give
rise to the objections under Article 84 EPC set out
above against claim1l of the main request.

Feature d) indeed now clearly specifies constructional
features of the progressive lens, in terns of the shape
of the isopower contours which in substance extend
along circular arcs of varying radii, corresponding
each to a given coordinate value in a cylindrica

bi pol ar systemin which the poles are the distance
power point and the readi ng power point.

Thi s particular shaping of the isopower contours
adequately defines the | ens construction disclosed in
t he description, and shown for instance in Figures 7B
10A and 12A.

Patentability

Docunent D12 does not specify the shape of the isopower
lines of the I ens construction proposed there. The
progressive power lens set out in claiml of the first
auxiliary request, which in particular exhibits the

i sopower contours defined in the additional feature d),
is novel in view of the contents of document D12,
accordingly.

Thus, the ground for the revocation of the patent by
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the opposition division (i.e. lack of novelty in view
of the contents of docunment D12) can no | onger be

i nvoked agai nst the anended claim1 of the first
auxiliary request, and the appeal ed deci sion cannot be
upheld in this respect.

Al'l three oppositions as filed initially against the
pat ent have been w thdrawn, and the Board, having
scrutinized the docunents on the file cannot see any
reason to continue the opposition proceedings of its
own notion under Rule 60(2), |ast sentence, EPC, or to
remt the case to the opposition division for further
prosecution under Article 111(1) EPC

As a matter of fact, the docunents on the file do not
in the Board' s opinion disclose or suggest the isopower
line pattern set out in feature d) of claim1l in
conjunction with the punctual configuration of the

di stance view ng area and of the reading area as set
out in feature a).

In particular, docunent US-A-2 878 721 as acknow edged
in the introductory portion of the description of the
present patent is the sole prior art citation to

di scl ose a bi polar arrangenent of the isopower |ines
substantially along circular arcs of varying radii (see
Figures 3, 7, 11 and 15). The poles of this power

di stribution however |ie at opposite edges of the |lens
and they do not formthe di stance power point and the
readi ng power point, accordingly.

The only other citations to disclose isopower |ines
arranged along circular arcs of varying radii are the
docunents GB-A-2 092 772 and US-A-4 514 061 as al so
acknow edged in the introductory portion of the



- 10 - T 932/ 98

description of the present patent. The isopower pattern
di scl osed there is however restricted to the reading
area of the lens (see Figure 6B in both docunents).
Nei t her these docunents thensel ves nor the remaining
citations on the file however provide any obvious
incentive for the skilled person to select a simlar

i sopower arrangenent also for the distance view ng

ar ea.

4. Accordingly, the Board in the present circunstances

deens it appropriate to allow the appellant's first
auxiliary request.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to maintain the patent in amended form as

foll ows:

Claims 1 to 16 filed as the first auxiliary request at
the oral proceedings of 22 Septenber 2000;

Description and drawi ngs of the granted specification.

The Regi strar: The Chai r man:

2456.D
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P. Muartorana E. Turinni
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