BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF CHAMBRES DE RECOURS
THE EUROPEAN PATENT

DE L' OFFI CE EUROPEEN
DES BREVETS

DECI SI ON
of 1 April 2004

PATENTAMTIS OFFI CE
I nternal distribution code:
(A) [ ] Publication in QJ

(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen

(D) [ 1 No distribution

Case Nunber:

Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:
Vacuum dr ai nage system

Pat ent ee:
Hof seth, Qd av

Opponent :
Metra OY AB

Headwor d:

Rel evant | egal provisions:
EPC Art. 56

Keywor d:

T 0889/98 - 3.2.3
90904313. 5
0454794

EO3F 1/ 00

EN

"I nventive step - (yes) after amendnent”

Deci si ons cited:

Cat chwor d:

EPA Form 3030 06. 03



9

Européisches
Patentamt

European
Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0889/98 - 3.2.3

DECI SI ON

of the Technical Board of Appeal 3.2.3

Appel | ant :
( Opponent)

Repr esent ati ve:

Respondent :

(Proprietor of the patent)

Repr esent ati ve:

Deci si on under appeal :

of 1 April 2004

Metra OY AB
John Stenbergin ranta 2
Fl - 00101 Hel si nki (FI)

Zi pse + Habersack
Wot anst rasse 64
D- 80639 Minchen (DE)

HOFSETH, d av
Dr agsund
N-6080 Gurskoy (NO

W LHELMS, KI LI AN & PARTNER
Pat ent anwal t e

Eduar d- Schni d- Strasse 2

D- 81541 Minchen (DE)

Deci sion of the Qpposition Division of the
Eur opean Patent O fice posted 30 June 1998

rejecting the opposition filed agai nst

Eur opean

patent No. 0454794 pursuant to Article 102(2)

EPC.
Conposition of the Board:
Chai r man: C T. WIlson
Menmber s: J. B. F. Kollar
M K S. Alz Castro



-1 - T 0889/ 98

Summary of Facts and Subm ssi ons
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The appel | ant (opponent) | odged an appeal, received on
4 Septenber 1998, against the decision of the

opposi tion division, posted on 30 June 1998, to reject
t he opposition agai nst the European patent

No. O 454 794. The fee for the appeal was paid on

4 Septenber 1998. The statenent of grounds of appeal
was received on 10 Novenber 1998.

The opposition had been filed against the patent as a
whol e in accordance with Article 100(a) EPC on the
grounds that the subject-matter of the patent was not
novel (Articles 52(1) and 54 EPC) or | acked an
inventive step (Articles 52(1) and 56 EPC)

The nost relevant prior art docunents for the present

deci si on are:

Dla: EP-A-0 287 350

D29: US-A-4 182 499

D32: US-A-4 159 550.

In response to a communication pursuant to Article 11(2)
RPBA in which the board considering Dla to be the

closest prior art set out its provisional opinion on

the case with respect to the issues of novelty and
inventive step the respondent (patentee) submtted a

new claim1l1l as his auxiliary request.
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During the oral proceedings held on 1 April 2004 the
parties fornulated their requests as foll ows:

The appel | ant requested that the decision under appeal
be set aside and the patent be revoked.

The respondent requested that the appeal be dism ssed,
auxiliarily with the proviso that the patent be

mai ntai ned on the basis of claiml filed on 26 February
2004 and clainms 2 to 4, the description and the

drawi ngs as grant ed.

Claim 1l of the patent as granted reads as foll ows:

Vacuum dr ai nage system for sanitary equi pnent such as
toilets, urinals, sinks, etc, conprising branch pipes
bei ng connected to the sanitary equi pnment and which
open into a collection pipe (5), a vacuum device (2)
for producing a vacuumin the pipes for transporting
sewer fromthe sanitary equi pnent through the system
into an optional collecting tank (1), a mll or
grindi ng device (11), the vacuum devi ce conprising one
or optionally several screw punps (2), characterized in
that the screw punp(s) (2) is/are equipped with the

m |l or grinding device(s) (11) for grinding solid
particles in the sewer, the grinding device(s) (11)
resp. the screw punp(s) (2) being directly connected to
the collection pipe (5)."

Claim1l of the auxiliary request differs fromthe
granted claiml1l in that in colum 4, line 34 of the

pat ent docunents the words "at its inlet end" are added
after "screw punp(s) 2", and in that the second
alternative in line 37 that the screw punps are
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directly connected to the collection pipe is cancelled
by deletion of the words "resp. the screw punp(s) (2)".

The argunents of the parties in the oral proceedings
can be summarized as foll ows:

(a) appellant

- docunent Dla has to be seen as the nearest prior
art disclosing not only all features of the
preanble of claim1l of the main request but also
both its characterising features. The first
characterising feature stating that the screw
punmp(s) (2) "is/are equipped” with the mll is
understood as a functional feature which however
is known fromFigure 1 of Dla - cf. the reference
signs 3 and 4. As to the second characterising
feature stating that "the grinding device being
directly connected with the collection pipe", this
feature is known fromFigures 1 and 2 of Dla
showi ng that the grinder 3 is directly connected
with the supply line 6. Both enbodi ments of Dla
are thus novelty destroying of the subject-matter
of claim1l of the main request. The disclosure of
Dla takes away as well novelty of the main claim
of the auxiliary request;

- Dla relates to a vacuum sewage col |l ecting system
conprising a vacuumtank. The person skilled in
the art starting fromDla and | ooking for a
smal | er system than the one of Dla would get from
D29 incentive to make an integration of a
macer at or and a vacuum punp downstream of the

macerator. The idea of using the systemof Dla in
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smal | scale and the recognition in D29 and D32,

whi ch of fer systens particularly adapted for the

i ntended use in vehicles and boats (colum 1,
lines 18 to 27 of D29 and colum 1, lines 65 to 68
of D32), that no vacuum tanks are necessary in
smal | drai nage systens would automatically lead to
elimnation of the tank and to the integration of
a vacuum punp and a grinder according to the
present invention. As a result of the foregoing
observations the subject-matter of claim1 of the
mai n request has to be seen as being an obvi ous
conbi nati on of Dla and D29.

The af orenentioned reasons apply also to the main
claimof the auxiliary request which therefore
does not involve an inventive step required in
Article 56 EPC, either.

(b) respondent

- in Dla there is a path leading fromthe pipe 6 via
the macerator 3, the pipe 11, the tank 1, the pipe
7 to the screw punps 4. However, the screw punps
are not equi pped with the grinder and the screw
punps are not directly connected to the collection
pi pe. Therefore the subject-matter of claiml
according to the main request is newin view of

t he di scl osure of Dla.

Since the screw punp(s) 4 disclosed in Dla at
its/their inlet end is/are not equipped with
grindi ng device(s) the subject-matter of claiml
of the auxiliary request is novel over Dla.

1092.D
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- The nearest prior art of Dla represents the state
of the art of vacuum sewage coll ecting systens
conprising a vacuumtank while D29 and simlarly
D32 do not relate to a vacuum system but to
macer at or punps adapted to work under atnospheric
pressure. The inpeller vacuum punp according to
t he system described in D29 serves only for
transporting material and is not intended to build
up vacuumin the whole systemas is the case in
t he system of Dla. Document D29 thus represents a
conventional atnospheric system and by no neans a
vacuum system These two docunents thus relate to
two different fields so that conbining the
teachi ngs of said docunents by one skilled in the
art is not obvious and would furthernore not |ead
to the subject-matter of claim1l of the present
pat ent .

Reasons for the Decision

1092.D

The appeal is adm ssible.

Mai n request

In one of the alternatives of claiml it is stated that
"..., the grinding device(s) (11) being directly
connected to the collection pipe (5)". FromFigures 1
and 2 of Dla, covering all features of the preanble of
claim1l, it can be clearly seen that the macerator 3 is
directly connected to the collection pipe 6 as clained
in the patent in suit. Furthernore, in Dla it is
mentioned in colum 3, lines 36 to 40 that it is in
particul ar the macerator which enables the use of the
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screw punps, because the solids are macerated before

reachi ng the vacuum punps. This thus expresses a

functional correlation between macerator and punp as it

is to be understood fromthe term"... is equipped with
." of the characterising feature of claim1.

The board cones, therefore, to the conclusion that the
subject-matter of claim1l is not novel over the

di scl osure of Dla and that the main request thus cannot
be allowed (Article 54 EPC).

Auxi | iary request

Arendnent s

Claiml differs fromthe granted claiml in that in
colum 4, line 34 of the patent docunents it is added
that the screw punp(s) (2) "at its inlet end" is/are
equi pped with the mll and in that the second
alternative in line 37 stating that the screw punps are
directly connected to the collection pipe has been
cancel | ed.

The above amendnent is based on the statenent to be
found in colum 2, last line to colum 3, lines 1 and 2
of the patent specification. By cancelling said

alternative no broadeni ng of the claimoccurred.

The amended claim1 is therefore not open to objection
under Articles 123(2) and (3) EPC.
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Novel ty

The added specification "at its inlet end" defines a
constructional feature which contributes to novelty of
the subject-matter of claim1l over the disclosure of
Dla so that the claimsatisfies the requirenment of
Article 54 EPC

| nventive step

It was agreed throughout the proceedi ngs that

docunent Dla relating to a vacuum sewage col |l ecting
systemfornms the nearest prior art. Mre particularly,
this system conprises a vacuumtank with two chanbers
and a separately driven grinder. Sewage is supplied to
the first chanber of the tank and is ground and
transferred to the second chanber by using the grinder.
A vacuum punp, inter alia a screw punp, produces vacuum
in the tank and punps the contents of said second
chanmber out of the tank. Even if the problens of
clogging by textiles, sanitation utensils etc, have
been solved with this system it is conparatively
expensive to build and requires a relatively | arge
amount of space.

The probl ens of expense and space are solved by the
following features stated in claim1:

(i) the screw punps(s) (2) at its inlet end is/are
equi pped with the mll or grinding device(s) (11)
for grinding solid particles in the sewer,

(ii) the grinding device(s) (11) being directly
connected to the collection pipe (5).
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The clained systemis sinpler to manufacture and nore
conpact since it does not require the vacuumtank.

As stated in the preanble of claim1l the vacuum

dr ai nage system of the present invention includes a
plurality of toilets, urinals, sinks, etc., being

i nterconnected to a common col | ection pipe and this
means that in order to maintain the vacuumin the
system t he vacuum devi ce conpri sing the vacuum punp
nmust be continuously running. This requires a punp with
a design that enables sufficient high and stable vacuum
depending on the size of the system and which can run
over long periods of tinme w thout being damaged by heat

or wear.

Docunment D29 is irrelevant in respect of the problemto
be sol ved since the punp disclosed in this docunent is
significantly different in type and configuration from
that of the patent in suit. The punp of D29 is a snal
positive displacenent punp based on an inpeller (see
colum 2, lines 48 to 50) with flexible rotor fingers,
nanmely a rubber inpeller. Such a punp is not adapted to
generate the above required vacuum to be used in a
vacuum dr ai nage system and cannot run for |ong periods
since the inpeller without the supply of liquid wll
beconme overheated when dry and the rubber will be
damaged.

The board cannot accept the appellant's argunment that
D29 provides the incentive of inproving the system

according to the Dla citation in order to delimt the
scale of the systemand to sinplify its construction.
This subm ssion is based upon ex post facto reasoning
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since as nentioned above the punp and grinding unit of
D29 are not adapted to be successfully used in
connection with a vacuum drai nage system of the present
invention. The teaching of D32 is simlar to D29 in
that it is adapted to work under atnospheric pressure
and not under a stable vacuum Being aware of this fact
t he skilled person would not conbi ne docunents D29, D32
and Dla since such a conbination would not worKk.

There is thus no disclosure or suggestion in the cited
prior art of the above distinguishing features (i) and
(ii1) under elimnation of the internedi ate vacuum tank
which was part of the state of the art according to
Dla. Therefore, even if the skilled person considered
appl ying the teaching given in D29 or D32 to the known
drai nage systemin Dla, it would not lead to the

cl ai med teaching.

Accordingly, in the board' s judgenent the subject-
matter of claim 1l cannot be derived in an obvious
manner fromthe cited prior art and consequently

i nvol ves an inventive step (Article 56 EPC)

Dependent clainms 2 to 4 concern particul ar enbodi nents
of the vacuum drai nage systemclained in claim1l and
are |ikew se allowabl e.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in amended formon the
basis of claim1 filed on 26 February 2004, clains 2 to
4, the description and the drawi ngs as granted.

The Regi strar: The Chai r man:

A. Counillon C T. WIson
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