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Summary of Facts and Submn ssions
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Eur opean patent No 535 268 based on application
No. 91 116 843.3 was granted on the basis of 22 clains.

Caiml as granted read:

"1. A process of manufacturing a nozzarella variety of
cheese conprising the foll ow ng steps:

(a) heating, kneading, and stretching a cheese curd
made from pasteurized cow or water buffalo m |k having
a fat content in the range of 1.5 to 3.5 wei ght percent
until it is a honbgeneous, fibrous nmass of heat ed,

unri pened nozzarella variety cheese having a noisture
content in the range of 45 to 60 wei ght percent and a
m | kf at content of at |east about 30 wei ght percent
(dried solid basis);

(b) cooling the heated cheese in cold brine; and

(c) renoving the cool ed cheese fromthe brine;

characterized in that (i) said steps (a) through (c)
are controlled so that the cool ed cheese renoved from
the brine has a conbi ned noisture and wet m | kf at
content of at |east about 70 weight percent, and (ii)
said cheese is frozen wthin about 48 hours after being
renoved fromthe brine, thereby obtaining w thout aging
a nozzarella variety cheese having accept abl e baki ng
properties.”

The Opposition Division rejected the opposition under
Article 102(2) EPC
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The Opposition Division took the view that none of the
grounds for opposition, in particular those under
Article 100(a) EPC (novelty and inventive step) and
under Article 100(b) EPC (sufficiency of disclosure),
prejudi ced the mai ntenance of the patent as granted.

Mor eover, as regards sufficiency of disclosure, the
opponent withdrew the grounds relating to Article 83
EPC during the opposition procedure.

The appel | ant (opponent 2) | odged an appeal agai nst
t he decision of the Opposition Division.

The opponent OL did not intervene in the appea
pr oceedi ngs.

Oral proceedings were held before the Board on 14 March
2002. At the beginning of the oral proceedings the
respondent filed a new set of clains. This set of
clainms concerns 21 cl ai ns.

Claim1l read:

"1. A process of manufacturing a nozzarella variety of
cheese conprising the follow ng steps:

(a) heating, kneading, and stretching a cheese curd
made from pasteurized cow m |k having a fat content in
the range of 1.5 to 3.5 weight percent until it is a
honogeneous, fibrous nmass of heated, unripened
nozzarella variety cheese having a noisture content in
the range of 45 to 60 wei ght percent and a m | kf at
content of at |east about 30 wei ght percent (dried
solid basis);

(b) cooling the heated cheese in cold brine; and
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(c) renoving the cool ed cheese fromthe brine;

characterized in that (i) said steps (a) through (c)
are controlled so that the cool ed cheese renoved from
the brine has a conbi ned noisture and wet m | kf at
content of at |east about 70 weight percent, and (ii)
said cheese is frozen wthin about 2 hours after being
renoved fromthe brine, thereby obtaining w thout aging
a nozzarella variety cheese having acceptabl e baki ng
properties.”

Clainms 2 to 19 are dependent process clains, claim?20
relates to the use of a cheese that has been

manuf actured by the process of claiml and claim?21 is
a dependent use claim

The appel | ant announced that it had no objection to the
mai nt enance of the patent on the basis of the sole
request as filed during the oral proceedi ngs before the
Boar d.

The appel | ant (opponent 2) requested that the decision
under appeal be set aside and declared that it had no
obj ection agai nst the mai ntenance of the patent on the
basis of the sole request filed by the respondent
(patentee) during the oral proceedings.

The respondent requested that the decision under appea
be set aside and that the patent be maintained on the
basis of the sole set of clains filed during the ora
pr oceedi ngs.
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Reasons for the Deci sion

1
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The appeal is adm ssible.

The appeal ed decision is set aside, since the patentee
no | onger agreed with the text of the set of clains as
granted, ie it requested the naintenance of the patent
i n amended form based on the set of clains as filed
during the oral proceedings before the Board

(Article 113(2) EPC).

Articles 123 and 84 EPC

Caiml was restricted with respect to claim1l as
granted by deletion of the alternative "water buffalo
mlk" in step (a) and by restriction of the period for
freezing the cheese defined in point (ii). The said
peri od was specified as "within about 2 hours", ie
claim7 as granted (identical to claim7 as originally
filed) was incorporated into claim1l.

The references to previous clains were corrected in
clains 2 to 21.

It is apparent fromthe above that the anmendnents nade
to the clains neet the requirenents of Articles 123(2)

and (3) and Article 84 EPC

Mor eover, the appellant did not object to the
anmendnents made to the clains.

Novelty and inventive step

The Opposition Division accepted novelty and inventive
step for the broader clains as granted.
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The subject-matter clainmed in the set of clains under
consideration is neither known nor rendered obvious by
the state of the art. This has not been contested by

t he appel | ant.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the sole
set of clains filed during the oral procedings and the
description is to be adapted thereto.

The Regi strar: The Chai r man:

A. Townend J. Rolo
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