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Summary of Facts and Subm ssi ons

This appeal is fromthe Opposition's decision to reject
t he opposition agai nst European patent No. 299 561
relating to perfunme and bl each conpositions.

Claim1l of the patent as granted read:

" A bl each conposition conprising an organic peracid
bl each and a perfune conposition conprising perfune
conponents which do not contain al kenyl or al kynyl
groups and have a PSV (Peracid Stability Value) of at
| east 65% selected fromthe follow ng cl asses:

i) saturated al cohols

i1) saturated esters

iii) saturated aromatic ketones

iv) saturated | actones

v) saturated nitriles

vi) saturated ethers

vii) saturated acetal s

viii) saturated phenols

i X) saturated hydrocarbons and

X) saturated aromatic nitronusks

the said perfume conponents constituting fromO0.05 to
1% by wei ght of the bl each conposition.™

. The opposition had been filed on the grounds of
Article 100(a)(b) EPC, in particular for |lack of
sufficiency of disclosure, and for |ack of novelty and
inventive step; the notice of opposition cited, inter
alia, the foll ow ng docunents:

(1) US-A-4 289 641 and
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(3) EP-A-0 214 789.

The Opposition Division found that the invention was
sufficiently disclosed and, with respect to novelty,

t hat docunent (1) did not anticipate the clained

subj ect-matter, because the exanples relied on by the
opponent did not contain an organic peracid.

Further, the Opposition found that docunment (1) was not
concerned with the stability of the perfune conponents
upon storage in the presence of a bleach and that the
cl aimed conpositions did not need a protective starch-
shell as in docunent (3). The skilled person would not
have conbi ned the respective disclosures of these two
docunents since they belong to different technical
fields. Therefore, the clainmed subject-matter involved
an inventive step.

The appel |l ant (opponent) filed an appeal against this
decision. It submtted, in witing and orally, that the
subject-matter of Claim1 was not novel because

exanple 6 of docunment (1) disclosed a conposition
conprising perfune conponents, as described in the
patent in suit, and an inorganic peracid which may be
repl aced by an organi c peroxyacid bl each.

Further, the subject-matter of daim1l did not involve
an inventive step in view of docunents (1) and (3) for
the foll ow ng reasons:

- docunent (1) described a conposition conprising a
perfume conmponent in conbination with a bleach; to
repl ace the inorganic bleach specified in the
exanpl es by an organi c peroxyacid bl each was
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obvious for the skilled person since docunent (1)
di sclosed its use (colum 14, line 12);

- the use of a fragrance bead to overcone the
unpl easant, acrid and obnoxi ous odour of peracid
was taught by docunment (3).

The appellant further argued that the skilled person
woul d have consul ted docunent (1) as docunment (3)

sol ved the probl em of mal odour only partially (page 17,
lines 4 to 8).

Wth its letter dated 19 July 2002, in support of its
argunents, the appellant filed the follow ng docunents:

(6) Streschnak, Parfunerie und Kosnetik, vol. 61
1980, 8, 285-89;

(7) Ransbot ham Tenside Detergents, vol. 23, 1986, 6,
325-32;

(8) Pascale & Pantal eoni, Chemi cal Tines & Trends,
1978, 43, 44, 46

(9) Dirk-Ohmer, Encycol pedia of Chem cal Technol ogy,
3rd edn., vol. 17, 1982, 61

Its argunents can be summari zed as foll ows:

The scope of Claim1l1 of the patent in suit was so broad
that it conprised granul ar peroxy conmpounds. The
production of bl eaching conmpositions in granular form
was however already known (docunent (3), page 2,

lines 6 to 7). The claimallowed the fragrance to be
encapsul ated so that it was protected during long term
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storage. Encapsul ation was al so al ready known (docunent
(3), page 14, lines 6 to 8). Further the claimm ght
conpri se an exotherm control agent and diluents in
order to stabilize the peracid. But this was already
state of the art (see docunent (3), page 3, lines 5to
22).

The perfumer relying on the additional cited docunents,
in particular on docunent (6), would run a routine
research programto test perfunmes for organic peracid
stability, and thus end up with conpositions conprising
the perfunmes specified in daim1l of the patent in suit
and an organi c peracid bl each. The subject-matter of
Claim1l would therefore not be patentable.

The respondent (proprietor) refuted the argunments of
the appellant. In essence it argued as foll ows:

Exanpl e 6 of document (1) did not anticipate the
subject-matter of Claim1l of the patent in suit since
t he organi c peracid bleach was m ssing in the soap
powder of exanple 6.

Contrary to the teaching of docunent (3), which should
be considered as disclosing the closest prior art, the
perfunme conponent of the invention had not to be
absorbed onto an inert carrier.

In view of docunent (3), which did not address the
probl em of odour during storage, the problem underlying
the patent in suit was to make a bl each conposition
conprising an organic peracid bleach and a perfune
conposition conprising perfume conmponents. It was not
obvi ous to choose the clainmed specific perfune
conponents which were sufficiently stable in the
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presence of the bleach to solve both the probl em of
odour during use and sinultaneously the probl em of
odour during storage, w thout the need of encapsul ation
or renote |ocation of perfune conponents.

Docunents (1) and (3) could not be conbi ned since they
belong to different fields, docunent (1) to a deodorant
det ergent product and docunent (3) to a bl eaching

pr oduct .

V. Oral proceedi ngs took place on 29 August 2002, during
whi ch the appellant referred to decisions T 21/81 and
T 164/92; it relied al so on docunent

(4) EP-A-0 147 191

whi ch had been nentioned in the European search report.
By follow ng the teaching of docunent (4) a skilled
person woul d be able to establish a screening test
allowing to find suitable perfunes.

VI . The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
No. 299 561 be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed or, alternatively, that the patent be

mai ntai ned on the basis of either of the first, second,
third or fourth auxiliary requests filed on 26 July
2002.

VII. At the end of the oral proceedings the Chairnman
announced t he deci sion of the Board.

2557.D Y A
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Reasons for the Decision

1.2

1.2.1

2557.D

Mai n request

Sufficiency of disclosure

The objection regarding insufficiency of disclosure was
not reiterated by the appellant in the appeal

proceedi ngs. The Board endorses the concl usion of the
Qpposition Division which held that the requirenments of
Article 83 EPC were satisfied.

Novel ty

The appel |l ant contested novelty as agai nst docunent
(1). It agreed that in docunent (1) there was no
exanpl e disclosing explicitly the subject-matter of
Claim1l1l of the patent in suit (see point 1).

However, it pointed to the standard practice of the
Boards of Appeal not to focus solely on exanples but to
take into account the whole disclosure of a docunent.
This meant that the teaching of a cited docunent was
not confined to the detailed information given in the
exanpl es but enbraced any information in the clains and
t he description enabling a person skilled in the art to
carry out the invention.

Turning to docunent (1), it submtted that, by

enpl oyi ng any of the soap powder fornulations of
exanples 1 to 3 with any of the deodorant conpositions
of exanples 4 to 6 (colum 20, lines 21 to 23) a
skilled person would arrive at nine different
conpositions. This matrix of nine conpositions would
show t he interchangeability of the different conponents
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as well as their conpatibility. It was true that the
formul ati ons of exanples 1 and 2 conprised sodi um
perborate but there was the teaching to replace the

i norgani c bl each with an organi c peroxyacid bl each
(colum 14, lines 10 to 22). Therefore, so the
appel I ant concl uded, docunent (1) inplicitly disclosed
t he bl each conpositions of Claim1l1 of the patent in
suit which, consequently, |acked novelty.

The Board cannot agree with the reasoning of the
appel | ant.

The expression "anticipation by inplicit disclosure” is
dangerous as it al so covers reasoning which is only

rel evant for inventive step. (see T 572/88, reasons

No. 4, paragraph 1). Wen dealing with the question of
novelty of the bl eaching conposition of the patent in
suit, it has to be taken into consideration whether the
specific saturated conpounds (i) to (x) of Cdaim1l (of
the patent in suit) together with an organi c peroxyacid
bl each have been nmade available to the public either
directly or inplicitly as the mandatory result of a

t echni cal teaching.

Applyi ng these considerations to docunent (1), the
followi ng has to be stated:

Firstly, the presence of a bleach conponent in the
conposition disclosed in docunent (1) was not
conpul sory but optional as shown by the foll ow ng
passages:

"Deodorant detergent products of the invention contain
ot her detergent conpositions ingredients (adjuncts),
which will include at | east one adjunct chosen from
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detergency builders (other than soap) and bl eaches.™

and

"Bl eaches or their precursors when enpl oyed can be used
at a level of fromabout 1%to 45% by wei ght of the

conposition.”

(colum 13, lines 7 to 10 and colum 14, lines 20 to
22; enphasi s added).

Secondly, whereas apart frominorganic bl eaches al so

"...various organi c peroxyacids such as peracetic acid,
per adi pi ¢ acid, perphthalic acid, diperphthalic acid,
di peri sophthalic acid, diperazelaic acid and the like."

wer e di scl osed as such optional adjuncts (columm 14,
l[ines 11 to 14), no teaching can be found in docunent
(1) according to which a skilled person should replace
the inorganic bl eaches explicitly used in the exanpl es
1 or 2 by an organic peracid.

The Board's finding of the optional character of the

bl eaches in the conpositions disclosed in docunent (1)
is corroborated by the fact that the fornulation of the
soap powder conposition of exanple 3 did not contain
any bl each conponent at all.

It follows that docunment (1) does not contain a
techni cal teaching according to which the skilled
person woul d end up inevitably with a bl eachi ng
conposition according to Claim1l of the patent in suit.

Therefore, the Board decides that document (1) taken as
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whol e does neither explicitly nor inplicitly disclose
the subject-matter of Claim1 of the patent in suit
and, thus, is not prejudicial to the novelty of said
subj ect-matter

Therefore, the subject-matter of Caim1l neets the
requirenments of Article 54(1)(2) EPC

| nventive step

Claim1 concerns a bleach conposition conprising an
organi c peracid bl each and a perfune conposition
conprising specific perfune conponents which do not
contain al kenyl or al kynyl groups and have a PSV
(Peracid Stability Value) of at |east 65%

During oral proceedings before the Board all the
parties agreed to take docunent (3) as the starting
poi nt for evaluating inventive step. The Board al so
agrees to this approach.

Docunent (3) discloses simlar conpositions conprising
a dry peracid based bl eaching product and, inter alia,
a fragrance oil adsorbed into a water soluble carrier,
for instance starch or sugar (see Clainms 1 and 11). The
probl em underlying the technical teaching of docunent
(3) was to inprove the shelf stability of organic

di peraci d conpounds having a tendency to undergo
thermal oxidation and to remedy their defect of acrid
and obnoxi ous odour (page 3, lines 1 to 4). The
fragrances, added to inpart pleasant odour to the

bl eachi ng sol uti on, were subject to oxidation by the
di peracid. To protect fragrances fromoxidation it was
al so known in the art to encapsulate themin polyneric
mat eri als (docunment (3), page 14, lines 3 to 8).
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According to the patent in suit there has |ong existed
a problemin the formul ati on of bl eaching conpositions
in that the effective perfum ng of such conpositions
was difficult to achieve (page 2, lines 12 to 13). In
ot her words one was | ooking for stability of the
perfume, in particular stability during storage (ie
prior to use) and stability during use of the bleach
conposi tion.

In the light of docunment (3), the technical problem
underlying the patent in suit nmay be seen in the
provi sion of an alternative bl each conposition
conprising a fragrance which remains stable at a
commercially usable | evel during storage prior to use
and then be available for effective delivery to the
surface without being altered or destroyed by the

bl each conponent (patent in suit, page 2, lines 12 to
15) .

The Board considers that bleach conpositions conprising
t he perfunme conponents as defined in daim1l in an
anount of 0.05 to 1% by weight of the bleach
conposition as well as the exanples on pages 15, 16 and
17 of the patent in suit plausibly solve the techni cal
probl em as defined under point 1.3.3.

The appellant subm tted that further perfunme conponents
may be present in the clainmed conpositions which do not
nmeet the specification given in Claim1l. However, it
submtted no evidence showing that due to the addition
of further perfunmes in such ampunts which a skilled
person woul d reasonably contenpl ate when construing the
claimin a constructive manner (see T 190/99, reasons
No. 2.4: "...the skilled person should rule out
interpretations which are illogical or which do not
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make techni cal sense. He should try, with synthetica
propensity i.e. building up rather than tearing down,
to arrive at an interpretation of the claimwhich is
technically sensible and takes into account the whole
di scl osure of the patent."), the effective stable
perfum ng was not achieved. In the absence of such
evi dence the Board considers that the probl em was

sol ved over the whole range of Caim 1.

The appel | ant al so objected that the scope of the claim
enbraced nodes of execution of the prior art such as
the use of a stabilizing agent of the bleach, eg an
exot herm control agent, or the absorption of the
perfune on a carrier eg on starch or sugar.

Thi s argunent cannot be accepted by the Board. Bearing
in mnd that the clainmed subject-matter is novel (see
point 1.2.2 of this decision), it is clear that the
enbodi ments di scl osed by the prior art docunents do not
antici pate the nodes of executing according to Claiml
of the patent in suit. If, however, the appellant's
objection was intended to argue that stabilisation of
the perfume is achieved by such stabilising agents only
and not by the selection of the respective perfunes
then again its subm ssion was not supported by any
experimental evidence. It has therefore to be

di sm ssed.

Therefore, these objections cannot change the Board's
finding that the clainmed subject-matter solves the
exi sting technical problemover the whole range of
Claima1l.

The question remains to be deci ded whether or not the
solution involves an inventive step.
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Docunent (3) solved the problemof odour at two |evels:
(a) to protect the perfume conposition from oxidation,
it was absorbed on a carrier, eg starch or sugar; the
carrier being water soluble, the perfunme was rel eased
during use of the detergent conposition (see page 7,
lines 4 to 7); (b) to solve the odour problem during
storage, a fragrance strip was affixed to the inside of
t he bl each package (see page 8, lines 5 to 8).

As docunent (3) did not disclose concrete fragrance
conponents, it gave no guidance to the skilled person
whi ch fragrance to select as a solution to the existing
techni cal probl em

Docunent (1) neither taught which fragrance conponents
shoul d be chosen as conponents of a bl eaching
conposition since this docunent was rather concerned
wi th the suppression of human body odour and, thus,
directed to deodorant efficiency.

The appel | ant was of the opinion that the fragrance
bead di scl osed by docunent (3) hel ped the skilled
person to arrive at the present invention. As docunent
(3) admtted not to solve the odour-rel ated problem
conpletely (page 17, lines 4 to 5), the skilled person
woul d consult docunment (1) which dealt with the problem
of suppressing human body mal odour (columm 1, lines 4
and 5). Since document (1) described conpositions
conpri sing peracids and bl each stable perfune

conbi nations, a skilled person would arrive at the
perfunes as specified in daim1l of the patent in suit
t hrough a research programme testing stable, ie
saturated, perfune conponents with a reasonabl e
expectation of success.
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The appel | ant al so pointed to docunent (4), which
concerned a bl each-stabl e deodorant perfune judged to
be stable in the presence of sodi um perborate
tetrahydrate and NN, N, N -teraacetyl et hyl enedi am ne
(TAED) according to the Bleach Stability Test. The

bl each- st abl e deodorant perfune had a mal odour
reduction value of from0.25 to 3.0 as neasured by the
Mal odour Reduction Test (page 4, lines 24 to 31). Such
a test would be hel pful to screen suitable perfune
conponent s.

A bl each conposition conprising the perfunme conponents
and an organic peracid according to Claim1l of the
patent in suit would therefore be obvious as a result
of mere routine screening.

In support of its argunent, the appellant had referred
to the decisions T 21/81 and T 164/92 whi ch both deal
with the principles for establishing the information
content of a docunent taking into account the skilled
person's conmon general know edge.

These principles apply also in the present situation.
In this case, however, there is no conmon gener al

know edge which would allow the skilled person to run a
test programme with reliable and predictable results on
the suitability of perfunme conmponents neeting the
requirenents of Claim1. There is no evidence avail abl e
to the Board that the mal odour reduction val ues
obtained with the perborate stability test referred to
in docunent (4) were correlated with the PSV val ues
defined in Caim1 and could be extrapolated to PSV

val ues. It was not possible to conclude froma
perborate test on the conpatibility of an organic
peroxyacid wi th perfune conponents in so far as
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mal odour suppression ability in bl eaching conpositions
was concerned. Hence, for the purpose of solving the
techni cal probl emunderlying the present patent in
suit, a skilled person could not infer an appropriate
and reliable teaching fromdocunent (4).

The skilled person could neither deduce from docunent
(1) the perfumes of type (i) to (x) defined in daiml
of the patent in suit which are all saturated conpounds
(criterion c), nor the two criteria, nanely (a) the
absence of al kenyl or al kynyl groups and (b) a PSV
greater than 65% These three criteria were conpul sory.
The bl each conposition according to the patent in suit
conpri sed perfunme conponents which were (i) effective
during storage prior to use and (ii) released during
use.

In the Board's judgenent, the skilled person woul d not
have conceived a research programe for finding

sui tabl e perfunmes in the absence of any gui dance how
this could be achieved. Screening would only have been
possi bl e after having decided which criteria, either
(a) and (b) or (c) and (b), were to be retained: it is
true that criterion (a) ie "absence of al kenyl and

al kynyl groups” and criterion (c) ie "saturated" are
taut ol ogi c, but neverthel ess the absence of al kenyl or
al kynyl groups (or the mandatory presence of
saturation) does not necessarily nmean that the
criterion (b) relating to the PSV value is net
inherently. This finding is only known w th hindsight.

The Board cannot accept the appellant's argunment that
the PSV value of at |east 65%was arbitrary since no
tests had been submtted to prove that this val ue was
not critical for solving the technical problem as
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defined under 1.3.3. Even if a research programe
respects a certain planning, it could not be predicted
wi th a reasonabl e expectation of success that the
routine testing according to such a programe woul d
lead to the results as defined in the patent in suit.

Nei t her of docunents (6) to (9) cited later in the
proceedi ngs by the appellant suggests the fragrance
conponents considered as suitable in the context of the
patent in suit. According to docunment (6) the skilled
person could not rely on his chem cal know edge for
predicting the stability of perfume conponents

(page 286, left-hand colum 2 to 4). This docunent
mentioned briefly the stability criterion as a
condition to be respected by the perfuner when
formul ati ng a detergent conposition (page 288, sumary,
lines 1 to 4). Docunent (7) indicated in very general
terns that the choice of a perfunme requires a

consi deration of the chem cal reactivity (page 326
lines 33 to 35). According to docunent (8) esters and
ket ones were not appropriate candi dates (page 43,
right-hand colum, lines 1 to 10, bottom of m ddle
colum, and page 44, l|eft hand colum). Docunent (9)
taught sone possi bl e oxidation reactions characteristic
for peroxyacids in the presence of phenols, aromatic
hydr ocar bons and ketones (page 61, lines 2 to 5 from
the bottom. The above di sclosures do not qualify
docunents (6) to (9) as appropriate for suggesting the
perfunme conponents of Claim1 of the patent in suit.

For all these reasons, the subject-matter of Claim1l of
t he main request involves an inventive step and thus

neets the requirenents of Article 56 EPC.

The dependent Clainms 2 to 7 refer to specific
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enbodi ments of Claim1l and derive their patentability
fromd aim1.

2. Auxi | iary requests

Since the set of Clains 1 to 7 of the main request
neets the requirenments of the EPC, the auxiliary
requests have not to be di scussed.

Or der

For these reasons it is decided that:

The appeal is dism ssed

The Regi strar: The Chai r man:

G Rauh P. Krasa

2557.D



