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Summary of Facts and Subm ssi ons
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The appeal concerns European patent No. 0 456 704
granted on the basis of European patent application
No. 90 902 732.8 (International publication nunber
WO 90/ 09006), the nention of the grant having been
publ i shed on 8 June 1994.

Patent claim1l is directed to a scanning systemfor
readi ng a bar code on an object, the system conprising
"plural |aser scanner nodul es"” for producing "a conpl ex
scan pattern (...) formed of plural scan lines (...),
each of said lines being produced by a respective one
of said |aser scanner nodul es".

Agai nst the patent, an opposition was filed on 8 March
1995, invoking the grounds of opposition set out in
Article 100(a) EPC and requesting revocation of the
patent in its entirety. In the course of the opposition
proceedi ngs, the patent proprietor anended claim1,

repl aci ng the expression "plural |aser scanner nodul es”
by the definition "plural nmultiple | aser scanner

nodul es”.

After having raised objections against this definition
i n several communications, the opposition division, in
a deci sion posted on 29 May 1998, revoked the patent
finally on the basis of Articles 84 and 123(2) EPC for
the reasons of |lack of clarity and added subject-
mat t er.

Agai nst the revocation of the patent, the appellant
filed a notice of appeal on 7 August 1998, requesting
reversal of the decision. The appeal fee was paid the
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sanme day; the grounds of appeal were subsequently filed
on 7 Cctober 1998.

Wth the grounds of appeal, the appellant filed two
sets of amended clains. In claim1 of the main request
t he objected expression was replaced by the definition
"mul tiple laser scanner nodules”, in claiml of the
auxiliary request by the definition "nultiple single-
line | aser scanner nodul es". Oral proceedi ngs were
requested as a subsidiary neasure.

The respondent again rai sed objections on grounds of

| ack of novelty and inventive step. Wth respect to the
auxi |l iary request, however, the respondent proposed
anendnents to claim1l and indicated that against a

cl ai m anended as proposed no further objections would
be rai sed; when the appellant agreed on such a claim
the request for oral proceedi ngs woul d be w t hdrawn.

In a subsequent letter dated 29 Septenber 1999, the
appel l ant filed, under the title "NEW AUXI LI ARY
REQUEST" a set of anended cl ai ns and anended pages 1,

3, 3a and 4 of the description, the amendnent of
claiml1l follow ng the proposal nade by the respondent.
This new auxiliary request still uses the definition
"multiple single-line | aser scanner nodul es" of the
former auxiliary request. Regarding these requests, the
letter reads as follows:

"W would be willing in the interest of efficiency to
wi thdraw the main request if the Board of appeal
indicates that it is prepared to allow the new
auxiliary request. We would also withdraw the request
for oral proceedings if the auxiliary request is
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Reasons for the Deci sion
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The appeal conplies with the requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC and is
t hus adm ssi bl e.

As to the requests on file, it is noted that the
appel | ant subjects the fate of the "main request” to
the allowability of the "new auxiliary request".
Therefore, the "new auxiliary request” is actually the
new mai n request to which the fornmer nmain request as
filed with the statenent of grounds is subordinated as
auxi |l iary request.

When conpared with claim1 as granted, both requests
replace, in the definition of the |aser scanner

nodul es, the term"plural” by the term"nultiple".
Havi ng regard to the ordinary neaning, these two terns
are synonynous expressions indicating the invol venent
of nore than one elenent, part etc. In the field of
scanni ng devi ces and systens, although the term
"multiple” is nore in current use, neither of these
terns has a special neaning which would inply a

techni cal difference concerning the definition of the
| aser scanner nodul es. Therefore, in the present case
repl acing the one by the other term does neither change
the techni cal neaning nor the scope of the clains and
Is thus all owabl e under Article 123(2) and (3) EPC

The anmendnents al so renove the double definition
"plural nmultiple" objected to for grounds of |ack of
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clarity in the decision under appeal.

Therefore, the objections on which the revocation is
based are now unfounded. However, both requests include
further amendnments of the clains which have still to be
exam ned as to their conpatibility with the

requi renents of the EPC. In addition, the grounds of
opposition, essentially lack of novelty and inventive
step, have not yet found a final assessnent in the
first-instance decision. Therefore, the Board considers
it appropriate to remt the case to the opposition
division for further prosecution on the basis of the
present main and auxiliary requests.

Consi dering that the case will have to receive ful
consideration in the first instance and the right to be
heard in oral proceedi ngs before the conpetent body,
i.e. inthe first instance the opposition division, is
preserved, the present requests for oral proceedings
before the Board are refused.

For these reasons it is decided that:

The deci sion under appeal is set aside. The case is remtted

to the first instance for further prosecution.

The Regi strar: The Chai r man:
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