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Summary of Facts and Submn ssions

1379.D

This appeal is fromthe decision of the Opposition
Division to reject the opposition and to nmaintain

Eur opean patent No. 0 598 817 on the basis of 14 clains
as granted, the only independent clai mreading:

"1. A process for nmaking a granular autonmatic
di shwashi ng detergent conposition, conprising:

(a) incorporating alkali nmetal silicate particles,
preferably hydrous silicate, with from5%to 30%
by wei ght of the silicate, of |ow foam ng nonionic
surfactant with a nelting point between 77°F
(25°C) and 140°F (60°C), said nonionic surfactant
being in aliquid form

(b) formng, preferably by agglonerating, spray drying
or dry m xing, base granules which are free of
al kali netal silicate, said base granul es
conprising from5%to 100% by weight of the base
granul es of detergency builder; and

(c) admxing said silicate particles of step (a) with
sai d base granules of step (b) in a weight ratio
of between 1:20 and 10:1."

A notice of opposition based on | ack of novelty and

| ack of inventive step (Articles 100(a), 54 and 56

EPC), cited the follow ng docunents:

(1) US-A-3 920 568 and

(2) EP-B-0 010 247,
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In its decision, the Opposition Division found that the
subject-matter of the clains as granted was novel and
inventive in view of the two docunents cited by the
Qoponent. In particular, it was held that neither of

t hese docunents was concerned w th di shwashi ng

det ergent conpositions or with the problem underlying
the patent in suit which consisted in inproving the
solubility of silicate contained in the detergent
conposition. These docunents offered no hint to the
skill ed person of the clained solution of this problem

Wth a letter dated 23 April 2002, the Respondent
(Proprietor) filed, as its first, third and fourth
auxiliary requests, fair copies of the three auxiliary
requests previously set out inits letter dated 22 My
1998 and, as its second auxiliary request, the text of
an additional new request.

Oral proceedings were held before the Appeal Board on
3 May 2002, in the course of which the Board drew
attention to docunent

(3) US-A-4 379 0609,

referred to in the patent in suit (page 2, lines 15 to
18 and 43 to 46) and indicated that this m ght
represent a closer prior art than the above two
citations.

The Appel | ant (Opponent), whil st not abandoning its
previ ous subm ssions on the basis of docunents (1) and
(2), agreed that docunent (3) could be taken as a

sui table starting point for assessing inventive step.
Its argunents can be summari sed as foll ows:
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Docunent (3) related to the sanme probl em of
avoiding formation of insoluble silicate residues
on di nnerware due to degradation of silicates in
the detergent conposition and, to that effect,
cont ai ned the overall teaching not to use the
silicate in an acidic environnent possibly created
in the presence of agueous noni onics.

Docunent (3) did not, however, contain any
reservati on agai nst an adm xture of nonionics and
silicates at a high pH

The cl ai med incorporation of nonionics in nolten
forminto the silicate particles was obvious in
the light of docunent (1) where this was already
suggested in order to prevent bleeding of the
absor bed noni oni ¢ during storage.

For the assessnent of inventive step over docunents (1)
and (2), the Appellant submtted that

in addition to the residue problem the clained
process ained at the solution of a further

probl em nanely how to incorporate high anmounts of
noni oni ¢ surfactant into the granular concentrate;

a skilled person trying to solve such problens in
a di shwashi ng detergent conposition would consi der
docunents (1) and (2), which belonged to the
related technical field of textile detergent
conpositions, and would thereby arrive at the

cl ai med process since docunent (2) solved the
probl em of avoiding silicate residues by

I ncorporating nonionics into the silicate and
docunent (1) solved the problem of incorporating
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hi gh amounts of nonionics into the conposition, in
both cases, in the sane manner as the patent in
suit.

The Respondent's argunments can be summari sed as
fol | ows:

The cl ai ned process ai nmed at the production of a
det ergent conposition for automatic di shwashi ng
whi ch did not produce insoluble silicate residues
on the dishes. It was intended to incorporate into
t he conposition not high anpbunts of nonionics but
only such anobunts as were usually sufficient for

t he purpose of di shwashi ng.

I n di shwashi ng processes even very |ow | evel s of

i nsol ubl es were unacceptabl e, whereas in the
washi ng of |aundry, as e.g. in docunent (2), l|large
amounts of insolubles such as zeolites were

del i beratel y added.

Further, docunent (1) did not address the problem
underlying the patent in suit but instead rel ated
to a high surfactant textile detergent system

Therefore, docunents (1) and (2) were whol ly
unrel ated to the problemunderlying the patent in
suit and no one concerned with that problem would
refer to those docunents.

Docunent (3) was concerned w th di shwashing
conpositions but indicated that the order of
addition of the ingredients was critical and that
the silicate should be added |ast. Therefore, this
docunent taught away from the cl ai ned subj ect -
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matter.

VIIl. The Appellant requested that the decision under appeal
be set aside and that the patent be revoked.

The Respondent requested as its main request that the
appeal be dism ssed or alternatively that the patent be
mai nt ai ned on the basis of one of the four auxiliary
requests filed with its letter of 23 April 2002.

Reasons for the Deci sion

Mai n Request

Lack of novelty being no longer in dispute, the only issue to
be decided is whether or not the clained process is based on
an inventive step.

1. Techni cal background

1.1 The patent in suit relates to a process for nmaking a
granul ar automati c di shwashi ng (ADW detergent
conposition exhibiting inproved solubility (page 2,
lines 5 to 6).

According to the patent in suit it was known that

al kali netal silicate polynerises into insoluble nmatter
when exposed to | ess al kaline environnments and that
resi dues from ADW detergents that remain on the

di shware after washing are predom nantly those
silicates (page 2, lines 20 to 23). Wth reference to
docunment (3) it is stated that such a | ess al kal i ne
envi ronnent was thought to be created by the addition
of nonionic surfactants. A high |evel thereof was,

1379.D Y A
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however, desirable both for its cleaning function and
for the "water sheeting" effect (page 2, lines 34 to
46) .

Hence, the patent in suit seeks to provide a process by
whi ch an ADW det ergent conposition with inproved
solubility and sufficient nonionic surfactant can be
made (page 2, lines 47 to 50).

Cl osest prior art

In contrast to docunents (1) and (2), which both relate
to laundry detergent conpositions, docunent (3) is
concerned with ADW det ergent conpositions (docunent

(1), colum 1, lines 10 to 12; docunment (2), page 2,
lines 1 to 3; docunent (3), colum 1, lines 21 to 33).

In the Board's opinion, docunent (3) is nore suitable
as a starting point for the assessnent of inventive
step than docunent (1) or (2), not only for the
uncontested reason that conpositions for textile
washing differ fromthose used for dish washing, but

al so for the reason invoked by the Respondent that

i nsol ubl es are nmuch | ess tol erable in di shwashi ng
detergent solutions than in |aundry detergent

solutions. The latter is based on the Respondent's
convi nci ng argunent that |aundry detergent conpositions
often contain | arge anounts of deliberately added

I nsol ubl e conpounds such as alum nosilicate buil der
material (see for instance docunent (2), page 4,

lines 15 to 28) which credibly suggests that textiles
are much | ess susceptible to the deposition of silicate
resi dues than is di nnerware.

Docunent (3) not only relates to ADW det er gent
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conpositions but al so nentions the problem of insoluble
residues which, if due to the degradation of silicates,
adversely affects the aesthetic appearance as well as
the stability of the surfaces of dishes (see colum 1,
lines 21 to 33). In order to reduce these

di sadvant ages, docunent (3) suggests preparing a
silicate free al kaline blend containing the buil der,
the surfactant, the al kaline agent and filler, if any,
and m xing that blend with solid alkali nmetal silicate
and a chlorine donor (see colum 1, lines 53 to 63 and
Exanples | and Il in conbination with Tables 7 and 8).
The preferred surfactant in docunent (3) is a nonionic
type fromthe "Pluronic" series of ethylene oxide-
propyl ene oxi de bl ock polynmers (colum 2, lines 57 to
59 and Table 3) of which series, in the patent in suit,
certain conpounds are said to be also suitable for the
pur pose of the clainmed invention (page 4, lines 29 to
31). It is enphasized that the order of raw materi al
addition is critical (colum 1, lines 64 to 66) in the
sense that the solid silicate should be added only in
the presence of an al kaline agent such as soda ash in
order to mnimze direct contact between the
noni oni cs/ H,O prem x and the solid silicates (colum 1,
line 68 to colum 2, line 7; colum 6, lines 36 to 45).
Three different sequences (A, B and C) of addition of
the various conponents in anpbunts as covered by the

cl ai med subject-matter are conpared in Table 3. In
sequence A a dry charge of builder, sodiumsilicate and
sodiumsulfate is m xed with nonionic surfactant
(together with water in a liquid premx if the buil der
i s anhydrous sodiumtripol yphosphate). This product is
t horoughly bl ended with soda ash and a chl orine donor.
Sequence B differs therefromin that the sodi um
silicate and the chlorine donor are only m xed in at
the end of the sequence, whilst in sequence C the dry
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charge to be m xed with the nonionic already conprises
the soda ash (see also colum 5, lines 36 to 42,

Table 3 and colum 6, lines 54 to 59). In Table 4 it is
shown that the solubility rating for sequence A where
silicate and nonionic/HO are contacted in the absence
of soda ash, is nmuch worse than for sequences B and C
whi ch both add the nonionic/HO to a prem x conpri sing
soda ash.

According to docunent (3), up to 6% by wei ght of
noni oni ¢ surfactant is incorporated in the fina
det ergent conposition (Caim1l and Table 8).

3. Techni cal probl em

3.1 It follows fromthe above that a suggestion of how to
make an ADW det ergent conposition with inproved
solubility was already disclosed in docunent (3).

Further, the added anmobunt of up to 6% by wei ght of

noni oni ¢ surfactant according to docunent (3) fulfills
the "high level" requirenment within the neani ng of the
patent in suit where about 4.5% by weight of the fina
conposition is sufficient (see Tables 5, 7 and 9 in
conbination wwth Caim1l).

3.2 As a consequence, the technical problemto be solved as
agai nst docunent (3) is howto provide an alternative
process for preparing a soluble granular ADW detergent
containing a sufficiently high | evel of nonionic
surfactant |evel.

4. Sol ution of the problem

4.1 The solution to this problem as suggested in Claiml

1379.D Y A
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of the patent in suit, is that all the alkali neta
silicate is, in particulate form to be premxed wth a
noni oni ¢ surfactant having a nelting point between 25°C
and 60°C whilst being in aliquid formto incorporate
it into the particles (see also page 7, lines 50 to
53). To this effect, the nonionic is nelted by heating
it preferably to tenperatures of between 60°C and
93.3°C, followed by applying the thus |iquefied
surfactant onto and into the silicate particles via
several mxers and finally cooling the m xture (page 7,
line 53 to page 8, line 11). This product is adm xed

wi th builder containing base granules in the suitable
wei ght rati o.

Al t hough no direct conparison between the products of
the clainmed process and the products of the exanpl es of
docunment (3) is on file, it is shown in Exanples Ill to
V of the patent in suit that the products of the

cl ai med process exhibit inproved solubility over
products obtained in a manner simlar to that
exenplified in docunent (3) (in particular Exanple I1)
by first adm xi ng the heated nonionic surfactant with a
prem x of sodi um carbonate and sodi um sul fate and
addi ng sodiumsilicate | ast.

Wi | st docunent (3) nentions neither heating of the
noni oni ¢ surfactant nor that the nonionic surfactant as
such nmust be added in liquid form it is neverthel ess
all onable, if not necessary, to nodify in the present
case prior art enbodinents for conparison in order to
provide a variant wherein the effect attributable to
the essential distinguishing features of the invention
is nore clearly denonstrated (see T 197/86, QJ EPO
1989, 371; T 35/85 of 16 Decenber 1986, not published
in the Q EPO, T 181/82, QJ EPO 1984, 401). Thus, the
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conparative exanples given in the patent in suit, which
are a nodification of the exanples of docunent (3) but
fall within the general teaching of the latter, are
accepted by the Board as showi ng the influence of the
order of addition of raw material in the process in
issue. In view of the exanples and conparative exanpl es
of the patent in suit, it is credible that the above
menti oned techni cal problem as agai nst docunent(3) has
been sol ved by the clai ned process.

I nventive step

It remains to be deci ded whether, in view of the
avai |l abl e prior art docunents, it would have been
obvi ous to soneone skilled in the art to solve this
probl em by the nmeans cl ai ned.

The Appel lant argued that it was clear from Table 4 of
docunent (3) that the best overall solubility rating
was achi eved by applyi ng sequence C of Table 3 in which
a sodiumsilicate containing dry charge was prem xed
with the nonionic detergent in the presence of soda ash
in order to avoid formation of insoluble silica under
ot herwi se acidic conditions created by the aqueous

noni oni ¢ detergent. Thus, the essential teaching as set
out in colum 6, line 46 to colum 7, line 7 and

Tabl e 5 of docunent (3) was not to use silicate in an
aci di c environment.

Thus, the argunent continued, it was evident from
docunment (3) that there existed no prejudice against a
direct contacting of alkali silicate with nonionic
detergent as |long as the environnent was not acidic.

In fact, according to the teaching of docunent (3) it
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Is essential to provide al kaline protection of the

al kali netal silicate as a physical barrier in order to
m nimze direct contact between the acidic nonionic/HO
prem x and the solid silicate (colum 6, lines 41 to 45
and 54 to 59). In contrast, the clainmed process does
not require such protection. Instead, the nonionic is
directly mxed with the silicate in nolten form w thout
any further additives (see 4.1 above). This inplies, in
the Board' s opinion, the absence of aqueous conditions
in the sense of deliberately added water. Water being
present in step (a) of the clained process only as

wat er of hydration (see page 3, lines 30 to 32), one

m ght concl ude that pH conditions would not pose any
probl em at all

However, docunent (3) in Exanple Il (see in particular
Tabl e 8) al so contains an enbodi nent where no water is
added wth the nonionic detergent. Neverthel ess, even
in this case, the sodiumsilicate is added |ast after
the addition of sodiumcitrate builder to an adm xture
of the nonionic detergent with an initial prem x of
filler (sodiumsulfate) and sodi um car bonate.

The Board therefore concludes that docunent (3)
contains no hint that, as an alternative, the nonionic
tensi de should sinply be mxed with the al kali netal
silicate, i.e. in the absence of sodium carbonate.

The only prior art cited by the Appellant against the
patent in suit were docunents (1) and (2) which both
relate to laundry detergents. Wil st accepting that
those skilled in the art would consider this particul ar
technical field as related to the technical field of

di shwashi ng detergents, the Board holds for the
follow ng reasons that these docunents do not teach any
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solution to the present technical problem (see 3.2
above) .

The Board concurs with the Appellant's opinion that it
Is not crucial to the assessnent of inventive step of
the clai ned subject-matter that docunent (1) is silent
about any content of builder material. Indeed, it is
consi dered to be essential for that purpose that
docunent (1) does not address the problem of preventing
resi dues caused by alkali netal silicates. In fact,
docunent (1) seeks to overcone the problem of bleeding
of surfactant absorbed by silicates during storage of a
| aundry detergent conposition (see colum 1, lines 62
to 66). It proposes to solve this problem by using a
very particular type of sodiumsilicate for absorbing
liquid nonionic surfactants in a weight ratio of

noni oni c surfactant to sodiumsilicate carrier of 0.4:1
to 1.2:1 and adm xi ng, based on the weight of the total
det ergent conposition, 30 to 80%of this product with
20 to 70% of spray dried granules containing a

conventional anionic surfactant (colum 1, lines 44 to
48, colum 2, lines 21 to 29 and 32 to 49, colum 3,
lines 3 to 14, colum 8, lines 3 to 7 and colum 11,

lines 9 to 56).

Thus, whil st suggesting a sim/lar process for nmaking a
non- bl eedi ng | aundry detergent conposition, docunent
(1) does not contain any hint that this process could
be applied - by adapting the respective ingredients
(see 2.1 above) - for nmaking ADW detergent conpositions
with the required solubility.

Concer ni ng docunent (2), the Board agrees with the
Appel I ant insofar as this docunent is concerned with
the problem of avoiding the formati on of residues of
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al kali metal silicates. However, unlike the patent in
suit, docunent (2) deals with the cleaning of |aundry
(page 3, lines 51 to 62) and not of dishware. In view
of the differences of the respective substrates and
det ergent conpositions (see 2.1 above), it is

i mredi atel y questi onabl e whether or not a person
skilled in the art would have considered citation (2)
when aimng at the solution of the current technica
probl em (see 3.2 above).

Mor eover this docunent, in solving its techni cal

probl em teaches to the use of a particular kind of

wat er soluble alkali nmetal silicate (page 4, lines 10
to 14) which is mxed, in an unspecified weight ratio,
Wi th a powder obtained by spray drying and containi ng
the alum nosilicate builder and surfactants. It is
suggested, but only if a part of the surfactant is a
heat - sensitive nonionic tenside, that this may be
sprayed onto the sodiumsilicate instead of being m xed
with the builder nmaterial (page 6, lines 10 to 42 and
page 19, lines 2 to 5). Thus, there is no connection in
docunent (2) between the solubility problemon the one
hand and the addition of nonionic surfactant to the

al kali metal silicate on the other hand, and therefore
no hint to the solution of the technical problem of
avoiding formation of silicate residues from ADW

det ergent conpositions on dinnerware as clained in the
patent in suit.

The Board therefore concludes that, while the various
steps of the clained process were in principle known,
ei ther from docunent (3) for the same purpose but in a
di fferent sequence safeguarding mnimzation of direct
contact between nonionics and solid silicates, or from
docunents (1) or (2) for a different purpose in a
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process for making a different conposition, their
particul ar conbi nation according to the process of
Caiml of the patent in suit in order to obtain an
alternative to the process of docunent (3) was not
obvious in view of the prior art docunents whet her
considered individually or in conbination.

No other result is obtained if one starts from docunent
(1) or (2) as the closest prior art as suggested by the

Appel | ant.

Bei ng uncontested that conpositions for di shwashing
differ fromthose used for |aundry and in view of the
fact that problens with insolubles are of a different
order of magnitude (see 2.1 above), the problem sol ved
as agai nst these docunents consists in providing a
process for making a granul ar ADW detergent conposition
whi ch contai ns nonionic surfactant in an anount
sufficient for this purpose and which none the | ess
exhibits the solubility necessary in this field of
application. As already indicated, docunents (1) and
(2) do not give any hint as to the solution of this
problem (see 5.5 to 5.6 above). The only docunent on
file which proposes a solution is docunent (3). This
docunent, however, by its teaching that alkaline
materi al nmust be present if a nonionic tenside is to be
m xed wth sodiumsilicate, teaches away fromthe

cl ai med process.

Accordingly, the Board holds that the process of
Caiml is based on an inventive step within the
meani ng of Article 56 EPC.

Dependent Cains 2 to 14, which refer to preferred
enbodi nents of Caim1l, are based on the sane i nventive
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concept and derive their patentability fromthat of
Caml.

Auxi liary requests

9. Si nce the above findings nean that the Respondent's
main request is allowable, the auxiliary requests need
not be consi dered.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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