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Summary of Facts and Subm ssi ons

The present appeal is fromthe decision of the
Qpposition Division to reject the opposition and to
mai nt ai n European patent No. 0 509 608 unanended.

| ndependent claim1 reads as foll ows:

"1. A liquid dishwashing detergent conposition
provi di ng stable foam ng characteristics and which is
mld to the hands and is effective in renbving greasy
soils, said conmposition conprising:
(A) a surfactant system conpri sing
(1) from7.5 to 20% by wei ght, based on the tota
conposition, of a salt of a Cy, Cg |linear alkyl
benzene sul fonate anionic surfactant, said salt
bei ng selected fromthe group consisting of alkal
netal salts, alkaline earth netal salts and
m xt ures thereof;
(2) fromO to 8% by weight, based on the tota
conposition, of anionic C, Cjg al kyl sul fosuccinate
or sul fosucci namate, wherein the al kyl group may
be ethoxylated with up to 8 noles of ethylene
oxi de;
(3) from8 to 20% by wei ght, based on the tota
conposition, of anionic Cg, Cy al kyl ether sulfate
having from1l to |l ess than 3 nol es ethyl ene oxide
per nole of al kyl group; and
(4) from3 to 12% by wei ght, based on the total
conposi tion, of an al kyl polyglucoside having from
12 to 16 carbon atons, on average, in the alkyl
chain, and an average degree of polynerization in
the range of from1l to 3;
(B) fromO0.5 to 6% by wei ght, based on the tota
conposition, of a foam stabilization system conprising
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at | east one | ower al kanol am de of higher al kanoic
aci d;
the total weight of conponents (A) and (B) ranging
from25 to 54% by wei ght of the conposition
(C up to 10% by wei ght, based on the total
conposition, of a lowirritant organic sol vent;
(D) up to 8% by wei ght of hydrotrope;
(E) up to 20% by wei ght, based on the total
conposition, in total of one or nore optional additives
chosen from chel ating or sequestering agents, coloring
agents, dyes, perfunes, bactericides, fungicides,
preservatives, sunscreening agents, pH nodifiers, pH
buffering agents, opacifiers, antioxidants, thickeners,
and proteins; and,
(F) bal ance, water."

Dependent clainms 2 to 8 refer to specific enbodi nents
of the liquid detergent conposition of claiml.

The Appell ant (Opponent), in its notice of opposition,
sought revocation of the patent inter alia on the
grounds of Article 100(a) EPC and in particul ar because
of an alleged | ack of both novelty and inventive step
of the claimed subject-matter.

The opposition was based inter alia upon the follow ng
docunent s:

(1): EP-B-070076
(3): EP-B-216301
In its decision, the Opposition Division found that the

claimed subject-matter fulfilled the patentability
requi renents of the EPC.
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In particular it held that the clainmed subject-matter
was novel over the cited prior art and that the skilled
person would not find in the cited docunents any hint
to reduce the anobunt of the magnesium salt of alkyl
benzene sul fonate and to increase that of al kyl ether
sulfate in the specific conposition of Exanple I1B of
docunent (1) in order to solve the technical problem
underlying the clainmed invention, i.e. the provision of
a liquid di shwashing conposition mld to the skin,

provi ding a stable foam and having good rinsability and
effective greasy soil renoval

An appeal was filed against this decision.

In the statement of the grounds of appeal the Appell ant
cited eight new docunents (7) to (14), which had not
been relied upon at first instance, and submitted an
experinmental report (15).

The Appellant submtted in witing and at the oral
proceedi ngs held before the Board on 27 Septenber 2002,
inter alia that:

- t he clainmed subject-matter |acked novelty in the
light of the teaching of docunment (1);

- docunent (1) had already solved the technica
probl em underlying the patent in suit and
di sclosed in Exanple 11 B a conposition differing
fromthe clainmed subject-matter only insofar as it
cont ai ned nore al kyl benzene sul fonate and | ess
al kyl ether sulfate,;

- a routine optimzation of the conposition of
Exanple 1B within the teaching of docunment (1)
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woul d have led the skilled person to a conposition
according to the patent in suit.

The Respondent and Patent Proprietor, which did not
attend the oral proceedings, as announced in its letter
of 30 August 2002, submitted in witing that:

- since the Appellant had failed to indicate why the
late filed new docunents (7) to (14) had to be
considered highly relevant, they had to be
di sm ssed;

- the clai ned subject-matter was novel over docunent
(1), which did not disclose all the features of
claim21 in conbination

- none of the cited docunents was pertinent in
regard to the technical problemunderlying the
clainmed invention and there was no hint in the
prior art which could have pronpted the skilled
person to nodify conposition |1 B of docunent (1)
by reduci ng the anount of the magnesi um salt of
al kyl benzene sulfonate and increasing that of
al kyl ether sulfate;

- t he Appellant's experinental report (15) confirned
t he techni cal advantages obtai ned by neans of the
cl ai med conposition;

- therefore, the clained subject-matter involved an
i nventive step.

The Appel |l ant requested that the decision under appeal
be set aside and that the patent be revoked.
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The Respondent requested that the appeal be dism ssed.

At the end of the oral proceedings, the chairman
announced the decision of the Board.

Reasons for the Decision

1.2

2740.D

Procedural issues

The Appellant has cited in the statenent of the grounds
of appeal eight new docunents (7) to (14) and has filed
therewith a new experinental report (15).

As expl ai ned by the Appellant during oral proceedings,
docunents (7) to (14) were filed in order to elucidate
t he common general know edge at the priority date of
the patent in suit; noreover, these docunents and the
experinmental report (15) were intended to give further
support to the argunents put forward agai nst the

i nventiveness of the clained subject-matter.

Mor eover, the Respondent has argued as regards the
experinmental report (15) that it provides additional
support for the increased performance of the clained
conposition in respect to the conposition IIB of
docunent (1).

However, in the present case the granted clains were
not anended during the proceedings at first instance;
therefore, the Board finds that the Appellant had anple
time during those proceedings to file such evidence and
there were no circunstances which coul d excuse the
delay in producing it.
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The new evidence (7) to (15) nust therefore in the
Board's view be considered as late filed (see e.g.

T 715/ 95, not published in the Q3 EPO, point 3 of the
reasons).

It is established case law that late filed evidence
should only be admtted at the appeal stage if it can
be considered at first sight to be nore relevant than
the evidence relied on at first instance and to be
prejudicial to the maintenance of the patent (see, e.g.
T 1002/92, QJ EPO 1995, 605, point 3.4 of the reasons).

Fromthe Appellant's witten statenment read in
conbination with the specific passages of the cited
docunents (7) to (14) referred to therein, the Board
finds that this newy cited evidence, addressing
techni cal properties of the conponents of the clained
conposi tions which were already known fromthe prior
art relied on at first instance, is not nore rel evant
t han that evidence.

Mor eover, the experinental report (15), which should
show, in the Appellant's intention, the performance of
t he conposition of Exanple I1B of document (1) conpared
with simlar conpositions having varying concentrations
of al kyl benzene sul fonate and al kyl ether sulfate,
does not contain an exact reworking of such

exanple 1B

In fact, sonme of the surfactant conponents used differ
fromthose used in docunent (1): e.g. the

al kyl pol ygl ucosi de (hereinafter identified as APG
surfactant has a degree of polynerisation (hereinafter
identified as DP) of 1.4 and an al kyl chain | ength of
12 to 16 carbon atons, whilst that used in Exanple IIB
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has a DP of 1.7 and a chain length of 12 to 13 carbon
atonms; the alkyl ether sulfate has a degree of

et hoxyl ation of 2 and a chain length of 12 to 14 carbon
atonms, whilst that used in Exanple 11 B has a degree of
et hoxylation of 0.8 and a chain length of 12 to 13; the
fatty acid al kanol am de has a coconut al kyl rest,

whi | st that used in Exanple IIB has an al kyl rest
having only 12 carbon atons, i.e. a lauryl rest.
Therefore, the tested conposition does not represent

t hat disclosed in docunent (1) and the test report (15)
cannot support either the Appellant's or the
Respondent' s ar gunents.

Therefore, the Board concludes that the new cited
evidence (7) to (15) should not be admtted into the
proceedi ngs (Article 114(2) EPC)

Novel ty

Novelty of the subject-matter of claiml1l was contested
by the Appellant on the basis of docunment (1).

However, as explained by the Respondent in its letter
of 2 October 2000, various features disclosed in
different parts of this document shoul d be conbi ned
nosaically in order to arrive at the clainmed subject-
matter.

Therefore, the Board is convinced that this prior art
docunent does not contain any disclosure of all the
features of claim 1l in conbination.

Si nce the appeal succeeds for other reasons given
bel ow, this need not to be dealt with in nore detail.
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| nventive step

Most reasonable starting point

The patent in suit, and in particular the subject-
matter of claiml, relates to a liquid di shwashing

det ergent conposition, having utility wth hand washi ng
of dishware, conprising as essential conponents an

al kali or alkaline earth netal salt of a C,-Cjg |inear
al kyl benzene sulfonate anionic surfactant, an anionic
Co-Cyp al kyl ether sulfate having from1 to | ess than

3 nol es ethyl ene oxide per nole of alkyl group, an APG
having from 12 to 16 carbon atons, on average, in the
al kyl chain and an average degree of polynerization in
the range of from1l to 3, a | ower al kanol am de of

hi gher al kanoic acid, which is, according to the
description (page 6, lines 31 to 32), the reaction
product of a | ower al kanol of 2 or 3 carbon atonms with
an al kanoic acid of 10 to 16 carbon atons, all of them
in amounts as specified in claiml1, and water. M nor
optional amounts of a lowirritant organic sol vent,
hydrotrope and additives can al so be conprised (see
page 2, line 7 and page 2, line 54 to page 3, line 21).

As explained in the patent in suit, it was considered
desirabl e by consuners that light duty |iquid detergent
conpositions provide a long lasting foam have a good
cleaning ability, especially in respect to greasy
soils, and are as mld as possible to the skin. APG
surfactants, for exanple, had already been suggested
for inmproving the mldness of conpositions of this type
but were found to have poor foam ng perfornmance and
rinsability (see page 2, lines 14 to 26 and 34 to 44).

The technical problemunderlying the patent in suit was
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thus defined in the patent in suit as the provision of
a liquid di shwashi ng conposition which is able to
provide all the benefits nentioned above and al so

di splays good rinsability (see page 2, lines 8 to 10
and 45 to 47).

Docunent (1) discloses liquid di shwashi ng conpositions
whi ch conprise APG surfactants, an ani onic cosurfactant
systemwhich is a m xture of al kyl benzene sul fonates
and al kyl ether sulfates and a foam booster which can
be a fatty acid al kanolam de as in the patent in suit;

t hese conpositions provide an exceptionally stable foam
whi ch can be readily rinsed and have superi or
grease/soil renoval (see page 2, lines 23 to 61;

page 4, lines 11 to 12, 31 to 32, 49 to 60; page 4,

line 65 to page 5, line 16; page 5, lines 44 to 50).

Si nce the conpositions of docunent (1) conprise an APG
surfactant and an al kyl ether sulfate surfactant, which
were both known at the priority date of the patent in
suit to contribute positively to the mldness of I|ight
duty liquid detergent conpositions conprising nmagnesi um
or al kyl benzene sul fonate surfactants (see patent in
suit, page 2, lines 38 to 40 and docunent (3), page 2,
lines 17 to 22), and since the patent in suit does not
contain any qualitative or quantitative definition for
identifying a degree of "acceptable"” mldness, the
Board concl udes that, in the absence of any evidence to
the contrary, the light duty liquid detergent
conpositions of document (1) should be considered as
bei ng acceptably mld to the skin.

In particular, a specific light duty |iquid detergent
conposition, which is very close to those clained in
the patent in suit, is disclosed in Exanple 11B on



3.1. 4

2740.D

- 10 - T 0745/ 98

page 7 of docunent (1).

This conposition conprises, by weight of the
conposition, 21.8% of an amoni um magnesi um C;; , |inear
al kyl benzene sulfonate (thus presumably |ess than

21. 8% of the magnesiumsalt), 5.8% of an ammoni um Cp_ ;3
al kyl pol yet hoxylate (0.8) sulfate, 3.8%of a C, fatty
aci d di et hanol am de, 4.8% of a C,,.,; al kyl pol ygl ucosi de
G ,, balance m nors and water, wherein the anpunt of
organi c solvents is very |ow and hydrotropes are absent
as indicated on page 5, lines 47 to 48.

The conposition of Exanple IIB differs fromthe
subject-matter of claiml1 of the patent in suit only
insofar as it conprises 21.8% of nagnesi um al kyl
benzene sul fonate (or somewhat less if it conprises
sonme ammoni um salt) and 5.8% of al kyl ether sulfate,
whil st the patent in suit requires an upper limt of
20% for the al kyl benzene sulfonate und a lower |imt
of 8% for the al kyl ether sulfate.

Both parties have not disputed that these features are
the only differences in regard to the claimed subject-
matter.

It is to be further noted that the degree of

et hoxyl ation of the al kyl ether sulfate of Exanple IIB
is indicated as 0.8, whereas the lower |imt for this
val ue according to the patent in suit is 1. However,
this difference is of no technical relevance taking
into account that the nunerical value for the degree of
et hoxyl ati on depend on the approxi mation used for its
cal cul ati on

Therefore, the Board finds that this specific
conposition of docunment (1), which already dealt with
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and solved all the technical problens indicated in the
patent in suit, is the nbost reasonable starting point
for evaluating the inventive step of the clained

subj ect-matter

The Board has neverthel ess al so exam ned all other
cited docunents and found themto be of m nor

i mportance since they deal only partially with the
above-nenti oned technical problens.

Ref ornul ati on of the technical problem

The Respondent has maintai ned that the conpositions of
the patent in suit have a techni cal advantage over the
conposi tions of docunent (1).

However, the patent in suit contains conparative tests
only in respect to a commercial conposition such as

Li quid Pal nolive, which does not conprise APG
surfactants, i.e. a conposition not so close to the

cl ai med subject-matter as the light duty liquid

det ergent conpositions of document (1) conprising APG
for exanple that of Exanple II1B. Thus these tests are
i nappropriate to show any techni cal advantage over the
conposi tion of document (1).

Since the conpositions disclosed in docunent (1), as
expl ained in point 3.1.2 above, already solved all the
techni cal problens nentioned in the patent in suit, the
techni cal problemunderlying the clainmed invention has
to be refornmulated in | ess anbitious terns as the

provi sion of an alternative |iquid di shwashing
conposition having properties simlar to those
possessed by the conposition of Exanple Il1B of docunent

(1).
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The Board has no reason to doubt that the subject-
matter of claim1l solved the technical problemthus
f or mul at ed.

3.3 Eval uation of inventive step

3.3.1 Docunent (1) teaches on page 5, lines 4 to 10 that the
conpositions should conprise, preferably, a
cosurfactant consisting of 5 to 50% of al kyl benzene
sulfonate and 5 to 50% of al kyl ether sulfate and
therefore that the concentrations of these two
surfactants nmay be varied within these limts; for
exanpl e, the al kyl ether sulfate can be present in
anounts greater than the al kyl benzene sul fonate. It
was thus obvious for the skilled person, by follow ng
this teaching, to nodify the specific conmposition of
Exanple 11 B by varying the cosurfactant concentrations
within the limts of the range indicated in the
description, for exanple, by using |less than 20% of
al kyl benzene sulfonate and nore than 8% of al kyl ether
sul fate (thus using concentrations of these surfactants
within the limts of the patent in suit), and to expect
a simlar performance of the conposition thus obtained.

3.3.2 The Board therefore concludes that the subject-matter
of claim1l1l of the patent in suit |lacks an inventive

step in the light of the teaching of docunent (1) and
does not neet the requirenents of Article 56 EPC

Or der

For these reasons it is decided that:

The deci sion under appeal is set aside.

2740.D
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The patent is revoked.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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