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Summary of Facts and Subm ssions

1861.D

OQppositions were filed by opponent |l against the
patent as a whol e and by opponent | agai nst the granted
clainms 9, 10, 11 and 13. Both oppositions were based on
Article 100(a) EPC. The interlocutory decision of the
opposi tion division was di spatched on 26 May 1998 to
mai ntai n the European patent No. 0 485 179 in anmended
form

On 13 July 1998 the opponent Il (now appellant) | odged
an appeal against the decision and sinultaneously paid
t he appeal fee. The statenment of grounds of appeal was
recei ved on 28 Septenber 1998.

The opponent | is party as of right to the appeal
proceedi ngs according to Article 107 EPC.

The follow ng prior art docunents cited anong ot hers
during the opposition proceedings are relevant in the
appeal proceedings:

EP-A-0 002 791
WO A- 89/ 10471

US- A-4 645 751
FR-A-1 363 723
DE- U-90 03 204
D11: DE-A-3 912 596
D13: DE-A-3 928 760
D14: EP-A-0 399 302.

88 KRS E

In response to a conmunication of the board the party
as of right brought forward argunents against clainms 9,
10, 11 and 13.
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Oral proceedings were held on 30 June 2000, during
whi ch the respondent subm tted new sets of clains, as
the basis for the main and first to third auxiliary
requests.

The independent claim1 which is comopn for the main
and first to third auxiliary requests reads as foll ows:

"A heater installed in conjunction with a catalytic
converter to receive the exhaust gas from an autonobile
engi ne, conprising a honeyconb structure (10) having
passages for flow through of a gas to be heated, and at
| east two el ectrodes (11) for passage of electric
current through the honeyconb structure to heat it,
fixed to the honeyconb structure, characterised in that
an adsorbent mainly conposed of zeolite is coated on

t he honeyconb structure, wherein when the heater is
downstream of the catalytic converter it contains a
catal yst supported thereon.™

The i ndependent claim9 of the main request reads as
fol |l ows:

"A catalytic converter for purification of autonobile
exhaust gas installed to receive the exhaust gas from
an aut onobil e engine, conprising, in the exhaust gas
flow path, at |east one main nonolith catalyst (3), and
a honeyconb heater (2) conprising a honeyconb structure
(10) having a | arge nunber of passages and at |east two
el ectrodes (11) for passing electric current through

t he honeyconb structure fixed thereto, characterised in
that an adsorbent (1) conposed mainly of zeolite, is

al so in the exhaust gas flow path, and when, anong the
adsorbent (1), the honeyconb heater (2) and the main
nmonolith catalyst (3), the adsorbent or the honeyconb
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heater is nost downstreamin the exhaust gas flow path
t he adsorbent or respectively the honeyconb heater
contains a catal yst supported thereon, and wherein

ei ther both the adsorbent and the honeyconb heater are
upstream of the main nonolith catalyst or both the
adsor bent and t he honeyconb heater are downstream of
the main nonolith catal yst."

| ndependent claim9 of the first auxiliary request:

The preanble of this claimis the sane as that of
claim9 of the main request. The characterising portion
reads as foll ows:

"characterised in that an adsorbent (1) conposed mainly
of zeolite is also in the exhaust gas flow path, a
catal yst is supported on the adsorbent (1) and when the
honeyconb heater (2) is the nost downstreamin the
exhaust gas flow path the honeyconb heater contains a
catal yst supported thereon, and wherein either both the
adsor bent and the honeyconb heater are upstream of the
mai n nonolith catalyst or both the adsorbent and the
honeyconb heater are downstream of the main nonolith
catal yst."

Clainms 7 and 8, which are common to all requests, and
whi ch concern a catalytic converter are related to
claim1 which in the new version al so conprises a
catalytic converter. Clains 7 and 8 therefore are
dependent on claim 1.

The appel |l ant (opponent 1) argued that there are
several prior art docunents which may be considered as
the starting point in assessing inventive step.
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Wth regard to claim1l the starting point may be
docunent D6 which, in the opinion of the appellant

di scl oses a heater with a honeyconb structure (Fig. 1
reference signs 16 and 17) in which the adsorbent is
heated by the air fromthe engine (Fig. 5 and page 23,
third paragraph, and Fig. 4, and page 22, | ast

par agraph). The skilled person would sinplify the
system and woul d provide electrical heating as proposed
in docunent D2, particularly since the possibility of
the use of such a heater is already described on

page 8, second paragraph of docunent D6. Because of the
political regulations in the field of exhaust gas

em ssion the skilled person is forced to reduce the
noxi ous gases and is therefore forced to inprove the
catal yti c exhaust gas system If such a heater is
provided in the system of docunent D6 it woul d be

obvi ous to use the honeyconb structure as the carrier
for the zeolite adsorbent since the system of docunent
D6 al ready conprises a heat exchanger with zeolite
coated thereon, and since the skilled person would
avoi d additional structures in the exhaust gas system
in order to prevent pressure |oss. Furthernore,
docunent D5 al ready proposes the conbination of a
heater and an adsorbent. In this field of autonobile
engines it is normal practice to test by sinple
experinments the effectiveness of the conponents in a
systemand there is no reason not to try the adsorbent
in the exhaust gas systemin conbination with the

al ready known honeyconb heater.

The appellant came to the conclusion that the subject-
matter of claiml is therefore not inventive.

Wth regard to claim9 the appell ant consi dered
docunent D5 as the starting point in assessing
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i nventive step and argued that the technical idea of
the invention is conposed of two parts. Firstly, to
arrive as soon as possible at the reaction tenperature
of the catalyst and to provide a heater therefor and
secondly, to collect the hydrocarbons when the
tenperature of the catalyst is belowits reaction
tenperature and to provide an adsorbent therefor.
Docunent D5 al ready di scloses an adsorbent in
conbination with a catal yst and an el ectrical heater
and docunent D2 describes an electrical honeyconb
heater in conbination with a main catal yst.

Furt hernore, docunment D13 di scl oses an adsorbent with a
mai n catal yst. Since an advantageous synergetic effect
of the plurality of possible arrangenents of the
conponents stated in claiml is not proved with respect
to the prior art systens, the result of the conponents
provided in this system nmust be considered only as an
addi tion of the known effects of the individual
conponents and there is no inventive step in nerely
adding all the elenments with their known individual
effects in order to inprove the overall effect.

The appellant is of the opinion that the subject-matter
of claim9 of the main and first to third auxiliary
requests therefore does not involve an inventive step.

In a further approach of assessing inventive step the
appel l ant started from docunent D2 and argued that the
system descri bed therein already conprises a catal yst
on a honeyconb heater as a start catal yst upstream of a
main catalyst. It is clear fromFigure 4 that during
the starting period a tinme gap still exists in which
the tenperature of the catalyst is belowits reaction
tenperature and in which the noxious gases are directly
bl own out into the atnosphere. Knowi ng the effect of
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t he adsorbent from docunent D1, D5, D6 or D13 it would
be obvious to add to the system of docunment D2 an
adsorbent in order to fulfill the legal requirements on
exhaust gas em ssion.

The appel | ant reasoned that also following this
approach the subject-matter of claim9 of the main and
first to third auxiliary requests does not involve an
i nventive step.

The party as of right according to Article 107 EPC
(opponent 1) argued that the person skilled in the art
knows from docunent D2 to arrange an el ectrical
honeyconb-heater with a catal yst thereon straight in
front of a main catal yst and al so knows about the
problemthat during the | ow tenperature period at a
cold start of the engine when the catalyst is not
functioning the exhaust gas is vented into the

at nosphere wi thout purification. The party as of right
drew the board's attention to docunent D1 and D13, each
of which not only describes this problem but al so
proposes a solution thereto, nanely the use of an
adsorbent. This adsorbent is able to store harnfu
conponents of the exhaust gas during the warm ng up
phase of the main catalyst. The skilled person obliged
by the legal requirenents to inprove the systemfor
exhaust gas cl eaning woul d therefore use the adsorbent
already known in this technical field, particularly
since the systemw th an adsorbent, a heater and a
catal yst conprises a sinple aggregation of conponents
with an effect which can easily be anticipated by the
known effects of the individual conponents.
Furthernore, the skilled person is not confronted with
a hindrance in conbining the converter of docunent D2
wi th the adsorbent of docunent D1 or D13 and docunent
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D5 already gives a hint to conbine an adsorbent, a main
catal yst and an el ectrical heater.

The party as of right cane to the concl usion that
claim9 of the main request therefore is not patentable
and since docunent D1 al ready discl oses an adsor bent
with a catalyst thereon claim9 of the first, second
and third auxiliary requests are not patentable too.

The respondent disagreed with the above argunents and
expl ai ned the nmeaning of claim11. He pointed out that
the heater cited in claiml1 is an element separate from
the catalytic converter. It conprises tw el ectrodes
and therefore delivers heat in addition to the heat of
t he engine, which is nost inportant during engine
start. The respondent drew the board's attention to
Tables 1 and 2 of the patent specification and
expl ai ned the results obtained by the possible
arrangenents of the adsorbent, the heater and the main
catalyst. In the opinion of the respondent clains 1 and
9 of the main and the auxiliary requests are inventive.

Request s

The appel | ant (opponent 11) requested that the decision
under appeal be set aside and the patent be revoked.

The party to the appeal proceedings as of right
according to Article 107 EPC (opponent |) requested
that the decision under appeal be set aside and that
clainms 9, 10, 11, 13, 17 and 18 are revoked.

The respondent (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the follow ng docunents:
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Clains 1 to 18 of the main request filed during the
oral proceedi ngs on 30 June 2000;

or clainmse 1 to 17 of the first auxiliary request filed
during the oral proceedings on 30 June 2000;

or clainmse 1 to 16 of the second auxiliary request filed
during the oral proceedings on 30 June 2000;

or clainmse 1 to 12 of the third auxiliary request filed
during the oral proceedings on 30 June 2000.

Reasons for the Decision

1

1861.D

The appeal is adm ssible.

Claiml1 of the main and first to third auxiliary
requests

Arendnent s

Claim1 differs fromclaim1l as granted by an anendnent
inthe first line of the granted claim nanely by the
following words in bold letters:

"A heater installed in conjunction with a catalytic
converter to receive the exhaust gas from an autonobile

engi ne, conpri sing".

Thi s anendnent is disclosed on page 1, first and second
par agr aphs; page 8, |ast paragraph to page 9, first

par agraph of the originally filed description (page 3,
lines 6 to 14 and page 5, lines 1 to 4 of the patent).
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It further differs fromthe granted claim1 by the
following additional feature at the end of claim 1:

"wherein when the heater is downstream of the catal ytic
converter it contains a catal yst supported thereon.™

This feature is disclosed on page 11, second paragraph
of the originally filed description (page 5, lines 35
to 40 of the patent) and in Table 2.

The protection conferred by the granted claim1l is
l[imted by these additional features.

The amendnments of claim1 of the main and first to
third auxiliary requests therefore do not contravene
Article 123 EPC.

Novel ty

None of the prior art docunents discloses a heater with
all the features of claim1. Docunment D14 (state of the
art according to Article 54(3)(4) EPC) which discloses
a heater with an adsorbent thereon does not nention the
installation of the heater in conjunction with a

catal yst converter to receive the exhaust gas from an
aut onotive engi ne. The subject-matter of claiml
therefore is newin the neaning of Article 54 EPC

Cl osest prior art
The appel |l ant consi ders docunent D6 as the cl osest
prior art, which is therefore taken as the starting

poi nt for assessing inventive step.

Pr obl em and sol uti on
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The technical problemw th regard to claiml is the

i mprovenent of the purification of exhaust gas during
the starting period of the engine.

This problemis solved by the provision of an adsorbent
conposed mainly of zeolite on the honeyconb structure
of the heater, which is installed in conjunction with a
catal ytic converter

| nventive step

Docunment D6 di scl oses a heat exchanger installed in
conjunction with a catalytic converter to receive the
exhaust gas from an autonotive engi ne, conprising a
structure (Figures 3 and 5, heat exchanger 115, 315)
havi ng passages for flow through of an exhaust gas. An
adsorbent mainly conposed of zeolite (see claim1l of
docunent D6) is coated on that structure (see page 21,
third paragraph and page 24, lines 5 to 14). The heat
delivering fluid is heated by the engine and its flow

t hrough the heat exchanger is controlled by valves. The
pur pose of the heat exchanger control is to delay the
heating of the adsorbent and therewith to delay the
desorption of the adsorbed gas conponents. This heat
exchanger therefore is not conparable with an

el ectrical heater in the neaning of the present
invention, which in addition to the engi ne heat
delivers heat from another outside (wWth respect to the
engi ne and its exhaust system source. Furthernore, the
heat exchanger of docunent D6 does not conprise a
honeyconb structure but is conposed of tubes as shown
in the figures, even in Figure 1. There is no hint
given in this docunent D6 to replace the heat exchanger
by an el ectrical honeyconb heater. On the contrary,
because of the idea to delay heating of the adsorbent,
the skilled person is guided away from providing the
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heat exchanger with additional heat from an external
source, let alone fromnodifying the heat exchanger
into a honeyconb heater coated with an adsorbent.

The appel l ant argued that it woul d have been obvi ous
for a person skilled in the art to provide a separate
addi ti onal heater either upstream or downstream of the
mai n catal yst in docunment D6 since the function and the
advant age of a heater - as such - would have been
common know edge in this specific technical field.

Even if this were true, such a heater would be a heater
known in this technical field, for exanple a heater as
known from docunment D2 or D5, where the heating neans
sinmply heat either a start catal yst of the sane
conposition as the main catal yst (see docunent D2) or a
mai n catal yst (see docunents D5 and D2, page 8,

lines 19 to 22). This common know edge, being the
sinpl e idea of using the advantages of heating in
general, can however not be considered as an obvi ous
suggestion towards a separate heater having an
adsorbent mainly conposed of zeolite which is coated on
a honeyconb structure of that heater.

Since there is no clear teaching in the cited state of
the art towards the use of the separate and specific
claimed heater, a person skilled in the art therefore
woul d not have nodified the installation according to
docunent D6 in such a way as to obtain the clained
conbi nation, specific heater - catalytic converter

Al so starting fromthe devices according to either
docunent D2 or docunent D5, the person skilled in the
art is not guided in an obvious way to the clained
conbi nation of the specific heater with a catalytic
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converter.

Docunment D2 whi ch discloses a heater installed in
conjunction with a catal yst converter according to the
precharacterising part of claim1l does not propose the
use of an adsorbent as a coating on the honeyconb
heater, let alone of an adsorbent conposed of zeolite.
This heater is coated with catalytic material and is
heated during a cold start in order to bring the
catalytic material as soon as possible to its reaction
t enper at ure.

Docunent D5 di scl oses an exhaust gas purification
systemw th an adsorbent/catal yst. The

adsor bent/cat al yst however is not conposed of zeolite.
Al t hough this adsorbent/catalyst is heated by an

el ectrical winding the heater however is provided in

t he downstream regi on of the system which is intended
to function as the main catalyst. The aimin this
systemis to heat the material in this region in order
to activate its catalytic function before desorbing of
noxi ous gases fromthe material upstreamthereof

begi ns.

Even if the teaching of docunent D6 to del ay heating of
an adsorbent upstreamof a main catalyst were to be
applied to the devices according to each of these
docunents D2 or D5, it would not result in the clained
conbi nation of the specific heater with a catalytic
converter, since it would not be logical with regard to
t he teaching of docunent D6 to conbi ne the adsor bent
directly with the heater start-catal yst or the heated
mai n cat al yst.

Docunent D5 on the other hand, although suggesting

1861.D Y A
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heating of the main catalyst which is also disclosed in
docunent D2 (page 8, lines 19 to 22), proposes to

| ocate the heater at the downstream end of the main
catal yst. This teaching however is in contradiction to
the requirement of docunment D2 proposing a heated start
catal yst upstreamof a main catalyst. A person skilled
in the art therefore would not be guided to conbi ne

t hese contradictory teachi ngs of docunents D5 and D2.

Ther ef ore, neither docunent D6, nor docunent D2, nor
docunent D5, nor the conbination of these docunents
could lead to the subject-matter of claiml.

The heater installed in conjunction with a catalytic
converter of claim1l therefore is patentable.

Claim9 of the main and first auxiliary requests

Novel ty

None of the prior art docunments discloses a catalytic
converter with all the features of claim9 of the main
or first auxiliary request. The subject-matter of
claim9 therefore is newin the neaning of Article 54
EPC.

Cl osest prior art

The cl osest prior art is known from docunent D2, since
nei t her docunment D6 nor docunent D5 disclose an

el ectrical heater with a honeyconb structure, which
therefore do not even disclose a converter with all the
features of the preanble of claim9 of the nmain and
first auxiliary requests.



3.3

1861.D

- 14 - T 0700/ 98

Docunent D6 describes a catalytic converter with an
adsorbent and a main catal yst but proposes the use of a
val ve system for controlling the exhaust gas fl ow and
therewith the heating of the adsorbent structure and of
the main catal yst by the hot exhaust gases and does not
show any basis for an electrical heater in addition to
the main catal yst. Docunment D5 discloses a catal yst
functioning below a particular tenperature as an

adsor bent and proposes to heat the downstream si de of
the system by an electrical heater in order to quickly
arrive at the reaction tenperature of the catalytic
material. This heating of the downstreamside is
conparable with the heating of the main catalyst. A
heater on the main catal yst however is already known
from docunment D2 as indicated above.

Therefore, the closest prior art is the system of
docunent D2 which conprises a catalytic converter with
all the features of the preanble of claim9 of the main
and first auxiliary requests, i.e. a catalytic
converter for purification of autonobile exhaust gas
installed to receive the exhaust gas from an autonobile
engi ne (see Figure 1 of document D2), conprising, in

t he exhaust gas flow path, at |east one main nonolith
catal yst (page 6, lines 6 to 16 and page 9, lines 16 to
19), and a honeyconb heater (see claim1 of docunent

D2) conprising a honeyconb structure having a | arge
nunber of passages and at | east two el ectrodes for
passing el ectric current through the honeyconb
structure fixed thereto.

Pr obl em and sol uti on

The board cannot agree with the argunents of the
appel lant that the technical problemis divided into
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two parts, i.e. firstly the problemthat the HC
conponents do not react in the main catal yst because of
the |l ow tenperature after starting of the engine and
secondly the problemthat the ignition of the catalyst
occurs too late with regard to the desorption of the
adsorbent. Starting from docunment D2 as the cl osest
prior art in assessing inventive step, the technical
problemw th regard to claim9 of the main and the
first auxiliary requests is to inprove the purification
of exhaust gas during the starting period of the

engi ne, particularly since docunent D2 already shows in
Figure 4 for normal cases in which the battery is not
to be overstressed a tine gap between the starting
poi nt of the engine and the begin of the reaction of

t he catal yst.

This problemis solved according to claim9 of the main
request by the provision of an adsorbent conposed

mai nly of zeolite in the exhaust gas flow path, and
according to claim9 of the first auxiliary request by
the provision of an adsorbent with a catal yst supported
on the adsorbent. The adsorbent and the honeyconb
heater are both upstream or downstream of the main
nonol ith catal yst and are therefore not part of, but
separate from the main catal yst.

| nventive step of the converter of claim9 of the main
request

Claim9 of the main request differs fromthe catal ytic
converter of docunment D2 by the features of its
characterising portion, i.e. in that an adsorbent
conposed mainly of zeolite, is also in the exhaust gas
fl ow path, and when, anong the adsorbent, the honeyconb
heater and the main nonolith catalyst, the adsorbent or
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t he honeyconb heater is nost downstreamin the exhaust
gas flow path, the adsorbent or respectively the
honeyconb heater contains a catal yst supported thereon,
and wherein either both the adsorbent and the honeyconb
heater are upstreamof the main nonolith catal yst or
bot h the adsorbent and the honeyconb heater are
downstream of the main nonolith catal yst.

Docunent D13 al ready describes the probl em of
purification of the exhaust gas at cold starting
tenperature of the engine (see colum 1, lines 5 to 21)
and proposes to provide an adsorbent mainly conposed of
zeolite upstreamof the main nonolith catal yst. The
provi sion of an adsorbent upstream of the nmain catalyst
for solving cold start purification problens is
furthernore disclosed in docunent D6. The skilled
person knowi ng from docunment D2 (Figure 4) the

exi stence of a tinme gap between the engine cold start
poi nt and the begin of the reaction of the catalyst
(tenperature T, even of the start catal yst, would find
a possible solution for this problem by the teaching of
docunent D13 or D6, and woul d provi de an adsorbent
upstream of the catalysts. The electrical heating
before starting of the engine, which would al so sol ve
this problemand which is also disclosed in docunent D2
(Figure 4: Ty), would overstress the battery of the

aut onobi l e, which has to be avoided particularly at |ow
anbi ent tenperature and would therefore not be an
accept abl e solution of the problem and woul d be avoi ded
by the skilled person.

The argunent of the respondent with regard to the
system of document D2 that the skilled person would not
t hi nk of an adsorbent for adsorbing the noxi ous gas
conponents during the start period, since it would
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del ay the heating of the catalyst which mainly is
heated by the exothermi c reaction of the noxious
conponents, cannot be accepted since firstly this delay
is obviously Iow, secondly little or no noxi ous gas
conponents pass the adsorbent so that no need exists
for such a quick heating of the catalyst, and thirdly
the only known possibility of increasing purification
during this start period is the provision of an
adsorbent if overstressing of the battery is to be
avoi ded. The skilled person trying in sinple
experiments the functioning of the known adsor bent
upstream of the honeyconb heater and the main catal yst
of document D2 would easily arrive at the advantageous
result.

The catal ytic converter of claim9 of the main request
t herefore does not involve an inventive step
(Article 56 EPC)

Since the subject-matter of claim9 is not patentable
(Article 52 EPC) the main request as a whol e cannot be
al | owed.

Amendnents of claim9, the dependent clains and the
description of the first auxiliary request

Claim?9:

Claim9 of the first auxiliary request differs from
claim9 as granted by an anmendnent in the first line of
the granted claim nanely by the follow ng words in
bold letters:

"A catalytic converter for purification of autonobile
exhaust gas installed to receive the exhaust gas from
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an aut onobi | e engi ne, conprising ...".

Thi s anendnent is disclosed on page 8, |ast paragraph
to page 9, first paragraph of the originally filed
description (page 5, lines 1 to 4 of the patent).

It further differs fromgranted claim9 besides the

si mpl e change of the wording "characterised by ..." to
"characterised inthat ... is ...", by the follow ng
additional features at the end of claimO9:

"a catalyst is supported on the adsorbent (1) and when
t he honeyconb heater (2) is the nost downstreamin the
exhaust gas flow path the honeyconb heater contains a
catal yst supported thereon, and wherein either both the
adsor bent and the honeyconb heater are upstream of the
mai n nonolith catalyst or both the adsorbent and the
honeyconb heater are downstream of the main nonolith
catal yst."

These features are disclosed in the originally filed
claim 14 and the description, page 10, line 16 to

page 11, line 21 (claim 10 and page 5, lines 26 to 40
of the granted patent) in conjunction with Figures 1(a)
to 1(f).

The protection conferred by granted claim9 is limted
by these additional features.

The dependent clains and the description:
Since granted claim 10 is now part of claim9, the

granted clains 11 to 18 have been renunbered to
clainms 10 to 17.
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The anmendnments of the description, pages 3 and 4
concern the adaptation to the new clains 1 and 9.

The anmendnments of the clainms and the description
according to the first auxiliary request do not
contravene Article 123 EPC

| nventive step of the subject-matter of claim9 of the

first auxiliary request

The essential feature differing fromclaim9 of the
mai n request is the provision of a catalyst on the
adsorbent. Caim9 of the first auxiliary request
differs fromthe catalytic converter of docunment D2 by
the features of its characterising portion, i.e. in
that an adsorbent conposed nmainly of zeolite, is also
in the exhaust gas flow path, a catalyst is supported
on the adsorbent and when the honeyconb heater is the
nost downstreamin the exhaust gas flow path the
honeyconb heater contains a catal yst supported thereon,
and either both the adsorbent and the honeyconb heater
are upstream of the main nonolith catalyst or both the
adsor bent and t he honeyconb heater are downstream of
the main nonolith catalyst.

Al t hough the provision of an adsorbent upstream of the
honeyconb heater and the main catalyst is obvious for
the skilled person as is explained with regard to claim
9 of the main request (see sections 4.1 to 4.4 above),

a skilled person would have a priori no further reason
to add a catal yst on the adsorbent, since firstly the
effect and the intention of the provision of the
adsorbent is clear fromdocunments D13 and D6, secondly
sufficient catalytic material is already present
downstream of the adsorbent in the system of docunent
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D2, and thirdly no information is available that an

i mprovenent coul d be expected. Docunment D5 which
descri bes a heater at the downstream side of the
catalytic material which functions at cold tenperature
as an adsorbent would hint towards an electrical heater
| ocated directly on the downstream end of the main
catalyst in order to cone to its reaction tenperature
before desorption of the adsorbent at the other end of
the main catal yst begins. This teaching cannot be
conbined with the teaching of docunent D2 (see section
2.5.2 above). Docunents D6 and D13 propose a separate
adsorbent which is heated by engine heat, for instance
by the exhaust gases, whereby desorption of the

adsor bed gas occurs when the catalyst is at its
reaction tenperature. There is however no catal yst on
t he adsorbent, so that even the use of such an
adsorbent in the converter according to docunent D2
woul d not result in the clained conbination.

It is true that docunent D1 already discloses the

provi sion of an adsorbent with a catalyst thereon in an
exhaust gas path, but this is an adsorbent/catal yst

el ement which functions as the nmain catalyst. Al so the
adsor bent/ cat al yst of docunent D5 functions at a
particul ar tenperature as the nmain catalyst. There is
no hint given in these docunents to conmbine this

adsor bent/catal yst el ement with a honeyconb heater and
anot her separate main catal yst.

Docunments D4 and D11 which al so disclose an adsor bent
mai nly conposed of zeolite with catalytic materia

t hereon again give no indication to this conbination

with a heater and a main catalyst. Docunment D4 mainly
deals with the regenerati on and docunent D11 with the
fabrication of adsorbents. According to a passage in
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the description of docunent D11 (see page 4, lines 32
and 33) it m ght be obvious to conmbine the zeolite-
adsor bent/catal yst element with a main catal yst,
however there is no basis in this and all the other
cited docunents to provide it in connection with an

el ectrical heater, let alone a particular honeyconb
heater. The cited docunents mght lead with regard to
docunent D2 to systenms with an adsorbent, a honeyconb
heater with a catal yst thereon functioning as a start
catalyst and a main catalyst placed in this order, but
since the adsorbent is placed upstreamof the start
catalyst, this heated start catalyst is already at its
reaction tenperature when desorption of the adsorbent
begins. The skilled person therefore would not consider
to provide in addition to these conponents, adsorbent,
start catal yst and main catal yst, a catalyst on the
adsor bent which according to the prior art appeared to
be superfl uous.

Stating in such a conplex systemas that of the exhaust
gas systemthat it is obvious to mx all known
features, since their functions - as such - are known,
wi t hout however knowi ng the result of their conbination
on the exhaust gases cannot be followed by the board.
Qobvi ousness, in this specific case, cannot be the
result of a random conbi nati on of known features guided
nore or |less by the knowl edge of the clained features
(coul d approach), but obviousness shoul d be based on a
| ogi c chain of argunments, linking features to each
other on the basis of a hint in the state of the art
(woul d approach). This approach cannot be set aside by
the general idea that political regulations with
respect to exhaust gases force a skilled person to do
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sonething in order to reduce the noxious gases. These
regul ations are certainly the origin of a problemto be
sol ved. However they do not provide a solution, which
could guide a skilled person.

The advant age of the conposition of an
adsorbent/catal yst, a heater and a main catal yst
conpared with an adsorbent w thout catalytic materi al
t hereon (conpare exanples 6 and 7) can be seen from
Tabl e 2 of the inpugned patent.

The subject-matter of claim1 of the first auxiliary
request is therefore inventive in the nmeaning of
Article 56 EPC.

The first auxiliary request is allowable.

Since the first auxiliary request is accepted, there is
no need to deal with the second and third auxiliary
requests.

Claim1, claim9 as well as the dependent clains 2 to 8
and 10 to 17, the description and the draw ngs of the
first auxiliary request therefore can formthe basis
for the maintenance of the patent (Articles 52 and
102(3) EPC).
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

Cl ai ns: 1 to 17 filed as the first auxiliary
request at the oral proceedi ngs on

30 June 2000;

Descri ption: Pages 3 to 13 as submtted at the oral
proceedi ngs on 30 June 2000;

Dr awi ngs: Figures 1 (a) to 1 (f) and 2 as
submtted at the oral proceedi ngs on
30 June 2000.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

1861.D



