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Summary of Facts and Subm ssi ons
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Eur opean patent No. 0 609 644 was granted on 14 August

1996 on the basis of European patent application
No. 93 870 020. 0.

| ndependent clains 1 and 8 of the granted patent read

as foll ows:

"1.

A conposite package conprising an inner plastic
contai ner (10) and an outer sleeve (20), said

sl eeve having an inner surface and an outer
surface and having at | east two sides which
intersect at an edge (22,23), a substantial part
of said inner surface being in contact with the
pl astic container, characterised in that a
predeterm ned area of the sleeve is cut away in
the region of an edge of the sleeve to form an
aperture (21) which defines an upper edge section
(22) and a | ower edge section (23), said aperture
corresponds to a handle (11) which is integrally
formed into the plastic container, said handle
bei ng defined by two openings which are | ocated on
either side of one of the edges (12) of the

pl asti c container."

A net hod for nmaking a conposite package accordi ng
to any of the previous clainms which conprises the
steps of:
a) making an inner thernoplastic container (10)
by extruding a parison into a two piece nold,
said nold when cl osed pinches said parison over
an area which is fused together formng an
i nt erconnecti ng web;
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b) renmoving the interconnecting web to define a

handl e (11);
c) cutting an aperture (31) into a carton bl ank
(30);

d) erecting the carton blank to forman outer

sl eeve (20), wherein said sleeve conprises at

| east two flat sides which intersect at an edge,
said aperture (21) being |ocated such that it

di vides the edge into an upper edge section (22)
and a | ower edge section (23);

e) positioning outer sleeve over inner container
such that the aperture (21) of the sleeve (20)
is positioned over the handle (11) of the
container (10)."

Dependent clains 2 to 7 and dependent claim9 relate to
preferred enbodi nents of the package according to
claim1l and the nethod according to claim8
respectively.

The granted patent was opposed by the present
appel l ants on the grounds that its subject-nmatter

| acked novelty and/or inventive step (Article 100(a)
EPC) .

O the prior art docunents cited in the opposition
proceedi ngs the foll ow ng have been relied upon in the
mai n on appeal :

(D1) DE-A-4 030 851

(D2) DE-A-3 028 554.

Wth its decision posted on 28 April 1998 the
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Qpposition Division rejected the opposition.

On 27 June 1998 a notice of appeal against this
decision was filed and the fee for appeal paid. The
notice of appeal was al so acconpani ed by a statenent of
gr ounds.

The appel l ants requested that the decision under appea
be set aside and the patent revoked in its entirety.
They al so requested rei nbursenent of the appeal fee.

Oral proceedings before the Board were held on
13 January 2000.

The main request of the respondents (proprietors of the
patent) was that the appeal be dism ssed and the patent
mai ntai ned as granted. In the alternative they
request ed mai ntenance of the patent in anended form on
the basis of sets of clains according to first to fifth
auxiliary requests filed with their letter dated

6 Decenber 1999.

The main argunents of the appellants in support of
their requests can be summari sed as fol |l ows:

Docunent D1 di scl osed a conposite package according to
the preanble of claim1 wherein furthernore, in
accordance with the characterising clause of the claim
the plastics container had a handl e defined by two
openi ngs | ocated on respective sides of one of its
edges and the sl eeve was provided in the region of one
of its edges with apertures which corresponded to the
handl e. In contrast thereto an area of the edge region
of the sleeve of the clained conposite package was cut
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away to expose the handle forned in the plastics
container. This was supposed to facilitate handling of
t he conposite package since the user could now grasp
the handl e directly.

The idea of cutting away part of an outer sleeve of a
conposite package to provide full access to the handle
of an inner plastics container to facilitate handling
was however clearly taught by docunment D2 and it
required no inventive insight on the part of the person
skilled in the art to apply this idea to the conposite
package of docunent D1 for the sane end.

I nsofar as the respondents based their counterargunents
on the facts that the conposite package of docunent D1
was designed to be used in an upside-down position
whereas theirs was not and that the inner plastics
contai ner of docunent D2 was not |ightweight, these
wer e besides the point, since claim1 did not include
any such corresponding limtations.

The nmethod set out in claim8 conprised nerely
conventional steps for assenbling a conposite package
as defined in claiml1 and was devoid of any independent
i nventive significance.

The request for reinbursenent of the appeal fee was
justified by the fact that the decision of the
Qpposition Division only dealt in any detail with the
guestion of novelty and | acked any coherent reasoning
with respect to the question of inventive step.

In reply the respondents put forward substantially the

fol |l ow ng:
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It was clear fromthe patent specification when read as
a whole that the clained subject-matter was concerned
with a conposite package where the |ightweight inner

pl astics container had insufficient inherent rigidity
to support its contents, with the necessary structura
rigidity for the conposite package as a whol e bei ng
provi ded by the sleeve. Claim1l had therefore to be
read in this light and the term "conposite package"
under st ood accordi ngly. Although docunent D1 related to
such a conposite package, docunent D2 clearly did not,
so that it was wholly inappropriate to conbine their
teachings in the way advanced by the appellants.

Furt hernore, the proposal of docunent D2 differed in
any case in a nunber of significant respects to what
was taught by the invention.

In particular, there was nothing in the state of the
art which could have led the skilled person to depart
fromthe teachi ngs of docunent Dl concerning the way
the sl eeve was arranged with respect to the handle
formed on the inner plastics container and to arrive at
the cl ai ned subject-matter, wherein handling of the
conposite package in use was facilitated by nmeking the
handl e on the inner plastics container directly
accessible. It was also significant in this respect
that the conposite package of docunent D1 was i ntended
to be used in a different way to that clainmed, nanely
in a permanently upsi de-down condition, so that the
probl ens involved with handling of the two packages by
the user were also different.



- 6 - T 0664/ 98

Reasons for the Deci sion
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The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

Background to the clained invention; cited state of the
art

The contested patent is particularly concerned with a
conposi te package for a liquid consuner product wherein
the inner plastic container is sufficiently rigid to
support its own wei ght when enpty but is insufficiently
rigid to resist the deformation forces caused by the
wei ght of the product when the container is filled. To
prevent bulging or instability of the plastics
container it is surrounded by an outer sleeve which may
for exanple be of cardboard or the like. The plastics
container and the outer sleeve are readily separable
for ease of recycling.

Thi s basic construction of conposite package is well
known, as wi tnessed by the several prior art docunents
referred to in the introductory description of the
patent specification. Another exanple of the state of
the art is disclosed in docunent Dl. This docunent is
particularly concerned with facilitating the di spensing
of a predeterm ned vol une of viscous product from such
a conposite package. To this end the base portion of
the thin-walled inner plastics container is forned as a
bellows and is provided with a one-way val ve. The
conposite package is nornmally stored in use in an

upsi de-down position, ie with its closable neck portion
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downwar ds and the bell ows-1ike base upwards. To

di spense the product the conposite package is |ifted
fromits support surface, the flexible neck portionis
W t hdrawn from the surroundi ng outer support sl eeve,
the closure cap is renoved and then pressure is exerted
on the bellows-1ike base. Fromcolum 3, lines 40 to
54, taken in conjunction with colum 3, lines 11 to 21,
and the single drawi ng of docunent Dl it can be seen
that in one enbodi nent the inner plastics container is
integrally formed with a handl e | ocated al ong one of
its edges, in a manner well known per se, and that the
outer sleeve is provided with apertures which
correspond to the aperture defined between the handl e
and the body of the plastics container, thereby

all owi ng access of the fingers of the user's hand. The
parts of the outer sleeve which are pressed out to form
the apertures therein are fol ded around the handl e of
the plastics container.

Docunent D2 relates to a conposite package for the
transport of aggressive fluids. It conprises an inner

pl astics container of typical canister formwth a
screw- capped opening and a handl e arranged within a
depression on the upper surface of the container. To
provi de extra protection for the plastics container it
is disposed with a small anount of play within a box-

i ke outer container which is also nade of plastics
material. The open upper end of the outer container
conprises four closure flaps the two main ones of which
are provided with openings which in the closed position
overlie and give access to the handle on the top of the
I nner cont ai ner.

Novelty and inventive step (claim1l)



0206. D

- 8 - T 0664/ 98

It is apparent fromthe above di scussion of the

di scl osure of docunent D1 that the conposite package
descri bed there conprises not only all the features
specified in the preanble of claim1l but also the
feature specified in the characterising clause of the
claimthat the inner plastics container is integrally
formed with a handle which, in the terns of the claim
it "defined by two openings which are | ocated on either
side of one of the edges"” of the plastics container.
Furthernore, the outer sleeve is provided on respective
sides of the handle with apertures which are forned by
inwardly folding respective cut-out tongues around the
handl e. Those apertures cannot however by equated to
the aperture specified in the characterising clause of
the claim That aperture is fornmed by cutting away a
predeterm ned area in the region of the edge of the

sl eeve thus defining an upper edge section and a | ower
edge section, the aperture "corresponding" to the
handle. It is apparent that in the context the term
"correspondi ng" nust be understood as neaning that the
aperture is positioned over the handle and is of such a
size that it provides direct and full access for the
user to the handl e, see colum 2, lines 31 to 35, of

t he patent specification.

Wth regard to docunent D2 the Board accepts the
argunents of the respondents that the conposite package
di scl osed there does not correspond to what is set out
in the preanble of claim1l1 insofar as the outer box-

i ke container is not a "sleeve" in any normal sense of
the termand a "substantial part" of the inner surface
of the outer container is not in contact with the inner
pl astics container (in normal use the only contact is
with the base of the inner container as it rests on the
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outer container). The argunment of the respondents in
this respect that the inner plastics container of
docunent D2 is not |ightweight and is self-supporting
does not however seem appropriate since this feature
does not appear in claiml and is in fact stated at
colum 3, lines 27 to 29 of the patent specification to
be preferred. Wth the exception of the feature that
the inner plastics container is provided with an
integral handle it is also apparent that the features
specified in the characterising clause of the claimare
al so not disclosed in docunent D2.

The subject-matter of claiml is therefore novel with
respect to the cited state of the art (Articles 52(1)
and 54 EPC).

Wth regard to the evaluation of inventive step the
Board is of the opinion that the appropriate techni cal
probl em of whi ch account shoul d be taken was the need
to "facilitate handling of the container by the
consuner, in particular the lifting of the container by
t he consuner and pouring fromthe container"”, see
colum 2, lines 6 to 10, of the patent specification.
(In this context it is remarked that the description of
the patent specification generally uses the term
"conposite contai ner" rather than "conposite package"
as used in the clainms, so that the reference to
"container" in the passage quoted above shoul d be
under st ood accordingly.) Insofar as the patent
specification then indicates that it is an objective of
the invention to allow the consuner” to take a firm and
positive grip on the plastic of the container, unlike
the prior art containers which (sic) gripping forces
are transmtted through the outer sleeve to the inner
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container", the Board agrees with the respondent that
this is in fact that basic idea underlying their
solution to the above-nentioned technical problem
rat her than an appropriate statenent of that problem
itself.

Accordingly, the issue of inventive step conmes down in
essence to the question whether, as argued by the
appel l ants, the person skilled in the art woul d have
been encouraged by the teachings of docunent D2 to

nodi fy the arrangenent of the outer sleeve of the
conposi te package of docunent D1 by form ng an aperture
in its edge region overlying the handl e of the inner
container thus enabling the handle to be grasped
directly by the consunmer. For the follow ng reasons the
Board is not convinced that this is the case. Although
the docunents D1 and D2 indeed relate to conposite
packages in the general sense the nature of the two
packages involved is markedly different. Wereas
docunent D1 is particularly concerned, as is the
contested patent, with a package having a inner

pl astics container of limted rigidity, which is given
t he necessary support in use by the outer sleeve, both
the inner and outer containers of the conposite package
of document D2 are clearly self-supporting.

Furthernore, although not explicitly stated in

docunment D2, it is apparent that once the box-Iike
outer container of docunent D2 has been opened to all ow
access to the screw cap of the canister-Ilike inner
container, than in practice the two containers will be
separated from each other when it is wished to |ift the
i nner container and pour product fromit. In other
words it is evident that the outer container of the
conposi te package of docunent D2 is only intended
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physically to protect the inner container during
transport. Thus the person skilled in the art concerned
with the devel opnent of the type of conposite package
di scl osed in docunent D1 is unlikely to have had
recourse to the teachings of docunent D2 when
considering how to inprove the handling of such a
conposi te package in normal use by the consuner.

The only real simlarity between the conposite package
di scl osed in docunent D2 and that clained is in the
fact that apertures are cut away in the outer container
so as to provide full access to the handle of the inner
contai ner. However, the handle of the canister-Ilike

i nner contai ner of docunent D2 is provided in
conventional manner on its top surface so that the
apertures in the outer contai ner have to be provided in
t he upper closure flaps of the latter. These different
arrangenents of the handles of the inner containers of
the two conposite packages nmakes the |ikelihood of the
person skilled in the art being encouraged by

docunent D2 to cut away an edge regi on of the outer

sl eeve of the conposite package of docunent D1 so as to
provide full and direct access to the correspondi ngly

| ocat ed handl e of the inner container disclosed there
even nore inprobable.

Anot her factor which woul d speak agai nst the person
skilled in the art considering nodifying the
arrangenent of apertures in the outer sleeve of the
conposi te package of docunent Dl in the sense presently
clainmed is that this arrangenent serves the specific
pur pose of |ocking the outer sleeve to the inner
container so that if dispensed with sone ot her neans
for achieving this end would need to be found.
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Havi ng regard to the above the Board therefore cones to
the conclusion that the subject-matter of claiml
cannot be derived in an obvious manner fromthe cited
state of the art and accordingly involves an inventive
step (Articles 52(1) and 56 EPC).

4. Clains 8

The nethod of claim8 conprises no nore than what nust
be consi dered conventional steps for the manufacture of
t he i ndividual conponents (inner container and outer

sl eeve) of a conposite package as defined in claim1l
and their assenbly into such a package. However,

i nsofar as that conbination of conponents is, for the
reasons stated above, new and inventive, then these
findings also apply to the subject-matter of claim8.

5. Rei nbur senent of the appeal fee
According to Rule 67 EPC one of the requirenments for a
request for reinbursenent of the appeal fee to be
successful is that the appeal is allowable. Since that

Is not the case here this request of the appellant nust
be rejected.

O der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The request for reinbursenent of the appeal fee is

0206. D
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rej ect ed.
The Regi strar: The Chai r man:
S. Fabi ani F. Gunbel
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