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Summary of Facts and Subm ssi ons

2851.D

This is an appeal by the proprietor of European Patent
No. 0 282 347 agai nst the decision of the Opposition
Division to revoke the patent.

The two respondents had opposed the patent on the
grounds that the cellular tel evision system accordi ng
to the invention was not new or did not involve an

i nventive step having regard to - anong others - the
docunent s

X1l: Hewtt et al, "A cost-effective 19 GHz digital
mul ti point radio systemfor |ocal distribution
applications”, British Tel ecom Technol ogy Journal,
Vol . 2, No. 4, 1984, p.94-101

X3: Evans, "MVDS technol ogy - an international
opportunity, p.321-325, |EE Conference Publication

268, 1986
X4: Shindo et al. "Radio subscriber |oop systemfor
hi gh-speed digital comunications", |EEE

| nt ernati onal Conmuni cati ons Conference 1981,
Conference record Vol. 3, p.66.1.1 - 66.1.5

oj ections under Article 100(b) EPC (insufficiency of
di scl osure) and Article 100(c) EPC (subject-matter
ext endi ng beyond the content of the application as
filed) had al so been rai sed.

The Opposition Division held that the tel evision system
as defined in claiml was known in its entirety from X4
and thus | acked novelty. This view was based on the
understanding that the claimdid not exclude so-called
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"frequency sectorisation” of cells, a technique used in
X4.

The patentee (appellant) | odged an appeal against this
deci sion. Together with the statement setting out the
grounds of appeal clains according to a new nmain
request and nine auxiliary requests were filed. Caim1l
of the main request contained a nunber of anendnents
conpared with the claimon which the decision was
based. In particular, it explicitly excluded frequency
sectorised cells. In the appellant's opinion, however,
this feature had already been inplied by the wording of
the claimbefore the Opposition Division. There were

al so a nunber of clarifications.

On 5 Septenber 2000 the appellant filed new cl ains
according to a main request and three auxiliary
requests.

Caiml1l of the main request read as follows (omtting
t he reference signs):

A point-to-nultipoint |ow power cellular television
system having at least two cells |ocated substantially
adj acent to each other, each cell having an area and
havi ng at | east one | ow power transmtter station

| ocated therein with a substantially omidirectional
transmtting antenna for transmtting a tel evision
signal at substantially the sane frequency in the
mllinmetre waveband, and a plurality of subscriber
recei ver stations, each subscriber station having a
directional receiving antenna directed to receive said
tel evision signal fromonly one of said omnidirectiona
transmtting antennas, said at |least two cells partly
over | appi ng each ot her, whereby, in use, said
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transmtting antenna in each cell transmts, at |east
in part, the sanme television signal in the said
mllinmetre waveband, and said transmtting antenna and
each of the directional receiving antennae within a
cell are arranged to isolate a television signal
transmtted fromthe transmtting antenna within a
given cell fromthe television signal transmtted from
an adjacent cell by using at |east one diversity

techni que uniformy throughout all cells to distinguish
the television signals transmtted by the antenna in
one cell fromthe television signals transmtted by the
antenna in the other cell, wherein said at |east one

di versity techni que includes polarization diversity,
excluding a systemwherein the at | east one diversity
techni que includes frequency sectorisation within each
cell.

Claim 1 according to the first auxiliary request
contai ned a nunber of clarifications. It was in
particular stated that the transmtting antennas
transmt the sane television signal "at said
substantially the same frequency”.

Claim1 according to the second auxiliary request
omtted the final "exclusion feature" of the main
request. It was instead specified that the tel evision
signal is transmtted at the same frequency in the
mllimetre waveband "t hroughout said respective cell".

Claim 1 according to the third auxiliary request was
simlar to the second auxiliary request but contained
sone further clarifications.

Oral proceedi ngs before the Board were held on
5 October 2000 in the presence of the appellant and
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Respondent 2. Respondent 1 had infornmed the Board in
advance that he would not attend the hearing.

The appel | ant argued that the invention was both new
and inventive. Conpared with the nearest prior art, X4,
t he invention saved bandw dth by dispensing with
frequency sectorisation. The auxiliary requests had
been refornul ated for clarity reasons but had roughly
t he sane scope as the main request.

Respondent 2 argued that the appeal was insufficiently
substantiated and therefore inadm ssible. The clains
had been anended in a way which contradicted

Article 123(2) EPC. Furthernore, the invention did not
i nvol ve an inventive step.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of one of the four requests submtted on

5 Sept enber 2000.

Respondent 2 requested that the appeal be di sm ssed.

Respondent 1 has filed no requests and nmade no
submi ssions with respect to the substantive issues.

Reasons for the Decision

1

2851.D

The grounds of appeal

Respondent 2 mmintains that the present appeal is

i nadm ssi bl e because there is no statenment inpugning
t he decision, as required by Rule 64(b) EPC. None of
the requests before the Opposition Division had been
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mai nt ai ned, but instead the appellant had filed ten new
requests with the statenent setting out the grounds of
appeal . In such a case, Respondent 2 argues, the
principles enounced in decision T 840/93 (QJ 1996, 335)
ought to be followed, nanely that clains filed at the
appeal stage and not considered by the Opposition

Di vision should not be admtted into the proceedings.

According to the appellant, claim1 of the main request
filed on appeal does not add anything to the claim
considered by the Qpposition Division as this claimwas
al ways understood by the appellant. The anmendnents
nerely served to clarify the appellant's nore limted
view of the claim

Article 108 EPC stipulates that an appellant nmust file
a witten statenent setting out the grounds of appeal.
According to the jurisprudence of the Boards of appeal
the grounds nmay take the form of new clains which have
been anmended with a view to overcom ng the objections
rai sed by the Opposition Division (eg the unpublished
decision T 563/91, point 1.2). Thus, if the main
request filed with the appeal was nore limted than the
request before the Opposition Division, as submtted by
Respondent 2, this does not in itself inply that the
grounds of appeal are deficient.

The nost inportant change in claiml1l is the explicit
excl usion of frequency sectorisation. In the Board's
view, introducing this feature was only a natural
reaction to the Opposition Division's decision not to
accept the appellant's interpretation of the claim

Decision T 840/93, cited by the respondent, concerns
the refusal of a patent application which was one of
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several pending divisional applications. The board in
that case held that the filing of new clains was not
justified since, in view of the existence of other

di vi sional applications, the appeal was not the
appellant's final opportunity to save sonet hi ng.
Therefore the board restricted itself to a judicial
review of the requests refused by the Exam ni ng
Division. The facts in the case T 840/93 are thus so
particular that the decision is not deened to be

rel evant for the present case.

The appeal is therefore held to be sufficiently
subst anti at ed.

Added subject-matter

The patent-in-suit was opposed in particul ar under
Article 100(c) EPC, and objections with respect to
Article 123(2) EPC against anmendnents to the clains
have been mai ntai ned throughout the appeal proceedings.
However, since the invention as defined in the main
claimof all requests is regarded as not inventive (see
points 7 to 10 below), there is no need to go further
into the issue of added subject-matter. For the purpose
of this decision, therefore, the present clains are
regarded as properly based on the patent application as
filed.

Clarity

Claim1 of the main request (and also of the first
auxiliary request) contains a feature which is
expressed in a "negative" manner, nanely as the

excl usion of frequency sectorisation. Since "positive"
formul ations are in general preferred, it mght be
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di scussed whether the wording enployed is proper in the
circunstances. However, the feature is certainly clear
in the sense that there can be no doubt as to its
meaning. It is therefore perfectly possible to exam ne
the invention as now clainmed as to novelty and

i nventive step.

The appellant's main request

2851.D

The i nventi on

The invention according to claim1 is a cellular

tel evision system A nunber of |ow power transmtters
inthe mllinmetre band (the preferred frequency range
is 27.5 to 29.5 GHz) equi pped with omidirectional
antennas broadcast a television signal to subscribers.
A transmtter station and the subscribers associ ated
with it define a cell. Since all stations transmt in
principle the sane signal, isolation nust be provided
bet ween nei ghbouring cells to reduce interference. This
is achieved by polarization diversity. As is described
in the patent, in particular wwth reference to

Figure 3, the stations may for exanple be arranged in a
pattern such that any one station transmts a signal
havi ng anot her pol arisation (horizontal or vertical)
than the signals fromthe four nearest stations.
Furthernore, claim1l explicitly excludes frequency
sectorisation. Frequency sectorisation is a technique
whi ch involves the division of a cell into sectors, the
transmtted frequency in each sector being different.
Thus, in accordance with the invention, all subscribers
in a cell receive the sanme television signal at the
same frequency.

The prior art
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The parties agree that X4 describes the closest prior
art. This docunment concerns a television system which
transmts at 26 GHz and consists of base stations
provi ded with omi directional antennas and receiver
stations. The transmtter stations are arranged in a
hexagonal cell pattern (Figure 2). This known system
differs fromthe invention mainly in that each cell is
split up into four sectors and the avail abl e frequency
band is divided between the sectors. Polarisation is
mentioned as a possible addition to the frequency
sectorisation. It is not disclosed to use polarisation
diversity alone, ie wi thout sectorisation.

X1 describes a cellular radio systemworking at 19 Giz.
Cells are "preferably subdivided into sectors”

(page 94). The detail ed description of the
sectorisation (page 96) contains a reference to X4.

X3 is an article about MVDS, or Miltichannel Milti point
Distribution Service, operating at 2.5 GHz. It is
stated (page 323) that at 2.5 GHz "there is conplete
freedomfrom ' sporadic E interference and nuch reduced
occurrence of ducting, thereby mtigating the |ong
range i nterference which VHF, and even UHF,
transm ssi on can experience. MVDS transmtters can be
vertically or horizontally polarized, with close to

20 dB of polarization rejection being obtained, thereby
permtting closer geographical separation of co-channel
and adj acent channel allocations than is practicable
with VHF and UHF transm ssions". There is no reference
to cells or sectorisation.

Novel ty

It appears to be conmon ground that the invention as
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now cl ai med is not known from any single docunent and
in particular not fromX4. Thus, the invention is new.

| nventive step

It is assuned that the skilled man starts out from X4.
In the system described in X4 sectorisation is used.
The appellant's main argunent is that it required an

i nventive step to recognise that the sectorisation
coul d be disregarded. The Board will first address this
guesti on.

Al t hough X4 excl usively describes sectorised cells, the
rel ated paper X1 nmentions that the sectorisation is
"preferably" performed. The respondent has argued that
the word "preferably"” suggests the possibility of
broadcasting a signal of the sane frequency over the
whol e cell, and the Board agrees that this possibility
i ndeed has to be regarded as di scl osed. However, since
in both docunents sectorisation is clearly regarded as
a val uabl e techni que, the question is whether the
skilled person would at all have considered a system
whi ch does not enploy it.

In a sectorised cell each quadrant requires a quarter
of the total bandw dth available. As is well known,
bandwi dth has its price. Normally a governnent body
deci des on the use of different frequency bands.
Qperators of TV stations cannot freely select the
frequenci es but have to manage with the bandw dth they
are able to secure. Under such circunstances it is
clear that a main issue in any radi o systemdesign w ||
al ways be how to use this bandwidth efficiently.

In the Board's view it is therefore unthinkable that a
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skilled person would fail to recognise that a
sectorised system such as the one shown in X4, is sub-
optimal in terns of bandw dth.

Furthernore, it has not been clained that a technical
prej udi ce exi sted agai nst non-sectorised cells. Nor
does the available prior art suggest that there was
one. The word "preferably” in X1, in particular,
inplies that a configuration w thout sectors was not
regarded as unworkabl e but nerely as | ess good.

It follows that the skilled person who studied X4 would
be aware that sectorisation has certain serious

di sadvantages. Realising this he would as a matter of
course consider ways to avoid these di sadvantages. Thus
the Board finds that, contrary to the appellant's view,
no inventive step was involved in recognising that the
sectorisation described in X4 could be disregarded.

It remains to identify the technical problemwth
respect to X4 and exam ne whet her the invention
provi des a non-obvi ous solution to this problem

It is stated in X4 (page 66.1.2) that "frequency
assignnments are reversed at each cell interface". This
is taken to nean that one purpose of the sectorisation
is to reduce interference between cells. Therefore, the
technical problemis to avoid sectorisation by finding
sonme other kind of interference suppression technique
whi ch coul d be enpl oyed i nst ead.

One hint towards a solution to this problemis
contained in X4 itself, which nentions that "in order
to reduce the interference between areas, polarization
diversity... can be adopted". It is true that
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pol arisation diversity is only nentioned in conbination
W th sectorisation. However, it is nade clear that this
techni que can be enployed to reduce interference
(sonet hi ng which was no doubt well known to the skilled
person in any case).

7.8 A further investigation into polarisation diversity
techni ques woul d reveal X3. The passage quoted above -
"MVDS transmitters can be vertically or horizontally
pol ari zed. .. thereby permtting cl oser geographical
separati on of co-channel and adjacent channel
al I ocations" - shows that polarisation diversity had
al ready been used to isolate transmtters from each
other. X3 is directly applicable to a cellular system
where co-channel interference is expected to be strong.

7.9 At this point the skilled person would be contenplating
a system of overlapping cells with transmtters
operating at the sanme frequency but using different
pol ari sati ons. Considering the hexagonal cell geonetry
in X4 it mght now be thought that such a system would
be usel ess since, each cell having six neighbours, at
| east three different polarisations would be needed to
ensure that no two nei ghbouring stations transmt
signals with the sanme pol ari sation. However, the
hexagonal structure is clearly not the only possible
geonetry. If the spacing between transmtters is
increased the interference will obviously be |ess
severe. It would therefore be possible to use
pol ari sation diversity if only the cells are |ess
densely packed. The result is a | ess good systemin
terms of coverage and a better systemin terns of
bandw dt h. An obvi ous advant age has been gained at the
expense of an equally obvi ous di sadvant age.

2851.D Y A
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7.10 It follows that the systemof claim1l | acks an
i nventive step. The appellant's main request nust be
refused.

The appellant's auxiliary requests

8. As to claim1l of the first auxiliary request the
appel l ant has stated that the scope of this claimis
intended to be the sanme as that of the main request.
| ndeed the differences seemto be purely a matter of
formul ati on which do not alter the concl usi ons above.
Thus, this request nust also be refused for |ack of
i nventive step.

9. Claim 1 of the second auxiliary request has been
drafted in such a way so as to avoid the "excl usion
feature"” contained in the main request. This relates
nmerely to an issue under Article 84 EPC (see point 3
above) but does not affect the reasoning |leading to the
conclusion that the invention clained | acks i nventive
st ep.

10. Claim1l of the third auxiliary request has
substantially the same scope as the claimof the
precedi ng request and for the sane reasons is al so not

al | owabl e.

11. Si nce none of the appellant's requests can be granted,
t he appeal nust be di sm ssed.

Or der

For these reasons it is decided that:

2851.D
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The appeal is dism ssed.

The Regi strar: The Chai r man:

M Ki ehl P. K J. van den Berg

2851.D



