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Summary of Facts and Submn ssions

0019.D

Eur opean patent No. 0 239 665 was revoked by the
opposition division's decision dispatched on 14 Apri
1998.

The appellant (proprietor) filed a notice of appeal on
9 June 1998, paid the appeal fee sinultaneously and
then filed the statenent of grounds of appeal on

30 June 1998.

Fol | owi ng subsequent subm ssions by both the respondent
(opponent) and the appellant, the board conmmented
provisionally in its comunication of 28 August 2001.

In sections 2 to 6 of this comrunication the board
expl ai ned why the reason given in the opposition

di vi sion's decision for revoking the patent, nanely
violation of Article 123 EPC, no |longer applied to the
new clains filed wwth the appellant's letter of

26 March 2001.

The board added in section 6 of the comuni cation that
novelty and inventive step had not been decided by the
opposition division and that anyway the filing in the
appeal proceedings of the nore restricted clains had
changed the situation.

In order to preserve the right of the parties to argue
before two instances, the board therefore proposed to
remt the case to the first instance for further
prosecution (Article 111(1) EPC), providing the
respondent withdrew the request for oral proceedings
before the board (see sections 6 and 7 of the

comuni cation). This the respondent duly did by letter
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dated 21 Decenber 2001
The appel | ant requests that the opposition division's
deci si on revoki ng the patent be set aside and that the

patent be maintained with

- clains 1 to 4 filed with the letter of 26 March
2001,

- atitle and a description as defined in the
appellant's letter of 11 October 2001, and

- t he draw ngs as granted.

The respondent requests that the appeal be di sm ssed.

Reasons for the Deci sion

1

0019.D

The appeal is adm ssible.

In its conmunication the board provisionally stated
that it saw no objection to the present clains under
Article 123 EPC and proposed under Article 111(1) EPC
to remt the case to the first instance for further
prosecution. The board has now revi ewed these points
but sees no reason to deviate therefrom particularly
since the parties have not commented thereon.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of clains 1 to 4 filed with
the letter of 26 March 2001.

The Regi strar: The Chai r man:

G Mgouliotis C. Andries

0019.D



