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Summary of Facts and Subm ssi ons

2515.D

The appeal |ies against the decision of the exam ning
di vi sion dated 21 January 1998 refusing the European
pat ent application No. 92 305 531.3. The grounds for
the refusal were that the subject-matters of the clains
did not involve an inventive step (Article 56 EPC)
having regard inter alia to the followng prior art
docunent s:

D1: "Proceedings of the Seventeenth |nternational
Synposi um on Gl lium Arseni de and Rel at ed
Compounds™, Jersey, Channel sl ands,

24-27 Septenber 1990, Institute of Physics
Conference, Series No 112, Chapter 3, pp. 99-104,

D2: Journal of Crystal G owh, Vol. 97, No. 2,
Sept enber 1989, pp. 415-429,

and furthernore that claim 14 contai ned subject-matter
t hat was not disclosed in the application as originally
filed (Article 123 (2) EPC) and that clains 1 and 7
were not supported by the description (Article 84 EPQC)

The appel | ant (applicant) | odged an appeal on

23 February 1998, paying the appeal fee on 6 March
1998. The statement setting out the grounds of appeal
was filed on 21 May 1998. The appell ant requested the
grant of a patent on the basis of the clains 1 to 11
filed on 4 July 1996 and clains 12 to 14 filed with the
statenent of grounds of appeal. Oral proceedi ngs were
request ed before any adverse decision be issued.

In a comuni cation pursuant to Article 11(2) of the
Rul es of Procedure of the Boards of Appeal dated 17 May
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2002, annexed to the summons for oral proceedings to be
hel d on 2 Oct ober 2002, the Board inforned the
appel l ant that, after having considered the appellant's
subm ssions, it was of the provisional opinion that for
t he reasons given in the conmunication the subject-
matter of claim1l did not involve an inventive step and
that clainms 1 and 7 were not supported by the

descri ption.

Wth the letter dated 26 Septenber 2002 the appel | ant
informed the Board that he had been instructed not to
attend the oral proceedings and not to take any further
action in respect of the application, in particular,

not to file any anmendnents. He therefore withdrew the
earlier request for oral proceedings and requested that
t he procedure be continued in witing and a deci sion be
i ssued on the basis of the file as it stands.

The oral proceedings were therefore cancell ed.

Reasons for the Decision

1

2515.D

The appeal is adm ssible.

In the communi cation of the Board, the appellant was
informed in detail of the reasons for the Board's
prelimnary view that the subject-matter of claim1 did
not involve an inventive step having regard to

docunent D2, being regarded as the closest prior art,
in conbination with docunent D1 and the reasons for
considering that clains 1 and 7 were not supported by

t he description.

The appellant did not coment in its reply on the



Or der
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prelimnary opinion of the Board, but stated that he
woul d not attend the oral proceedings and that he
awai ted a decision on the basis of the file as it

st ands.

Havi ng reconsi dered the objections raised in the
conmuni cation the Board sees no reason to depart from
them Consequently, the request of the appellant to set
asi de the decision of the exam ning division is not

al l owabl e. The reasoni ng presented in the comunication
is incorporated in the present decision by reference as
t he board does not consider it necessary to reproduce
it here (cf. T 784/91, T 290/97, T 766/97, T 1058/97,

T 1069/97 and T 230/ 99).

For these reasons it is decided:

The appeal is dism ssed.

The Regi strar: The Chai r man:

R. Schunacher M Chonent owsKki

2515.D



