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Summary of Facts and Subm ssi ons

0447.D

This appeal is fromthe interlocutory decision of the
OQpposition Division concerning the maintenance in
anmended form of European patent No. 0 368 341 relating
to a detergent conposition containing starch
debranchi ng enzynes.

The Appel | ant (Opponent) sought revocation of the
patent in its entirety on the grounds of |ack of
novelty and inventive step (see Article 100 (a) EPC in
conjunction with Articles 54 and 56 EPC)

In preparation for the oral proceedings before the
Qpposition Division, scheduled for 11 March 1998, the
Respondent (Patent Proprietor) filed under cover of a
letter dated 11 February 1998 anended cl ai ns and new
experi nmental dat a.

During the opposition proceedings the follow ng
docunents were cited, anong others, by the parties:

Docunent (2) GB-A-1 293 613

Docunent (3) Novo' s Handbook of Practi cal
Bi ot echnol ogy, 2nd edition (1986), 70-76

Docunent (3') Novo's Handbook of Practical
Bi ot echnol ogy, 2nd edition (1986), 103

Docunent (4) WO 86/ 01831 (= EP-A-0 195 068)
Docunent (5) M Nakamura "Anyl ase, An Approach to

Bi oengi neering", 301-303 and English
transl ati on thereof
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Docunent (6) Ronpps Chem e- Lexi kon, 8th Ed. Vol. 5.
(1987), 3945-3947 " St arke"

Docunent (7) T. Godfrey and J. Reichelt, "Industrial
Enzynol ogy" (1983), 182-185,
375-376, 476

Docunent (8) Wi stler et al. "Carbohydrate Chem stry
for Food Scientists", (1997), 120

Docunent (9) Ronpps Chem e- Lexi kon, 8th Ed. Vol. 1,
(1979), 198 "Anyl opektin™ "Amyl ose"

Docunent (10) Prelimnary Product Information by Novo
| ndustri A/S "PROMXZYME 200L" 1983

Docunent (11) "Dictionary of Detergent and Washi ng"
(1990), 28-29 and partial English
transl ati on of page 28

Document (12) EP-A-0 158 435

Docunent (15) Product Sheet Novo Industri A/'S
" PROMOZYME" 1987

Docunents (3'), (10), (12) and (15) were filed by the
Appellant for the first tine at the oral proceedi ngs
before the Opposition Division, which decided to adm t
Docunents (3'), (10) and (15) to the proceedi ngs but
not Docunent (12).

In its decision the Qpposition Division found that the
subject-matter of the clains according to the
Respondent’'s nmain request as nodified during the oral
proceedi ngs was novel and based on an inventive step
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vis-a-vis the relevant state of the art in particular
as disclosed in Docunent (2).

The Appellant filed an appeal against this decision and
requested revocation of the patent, presenting
exclusively argunents with respect to |ack of inventive
st ep.

The Appellant al so requested the introduction into the
proceedi ngs of the above-nentioned Docunent (12) as
well as of the following two new citations:

Docunent (13) Derwent Abstract of JP-A-63 036 780

Docunent (14) Derwent Abstract of JP-A-62 006 696

The Respondent objected to the introduction of the late
filed Docunents (12) to (14) and requested in the
letter of 7 May 2002 that the patent be naintained in
amended formon the basis of the set of clains |abelled
"main request” or, alternatively, on the basis of the
sets of clainms labelled "auxiliary request” | to VI
also filed under cover of the sane letter.

The three independent clainms 1, 9 and 17 according to
the main request read as foll ows:

"1. An automatic-di shwashi ng detergent conposition
conprising at |east one surfactant, which is
characterized in that it contains at |east one
starch debranchi ng enzyne sel ected fromthe group
consi sting of pullulanase and isoanyl ase, and
contai ning at | east one inorganic alkaline
substance in an ampbunt so that the washing
solution, when it contains the detergent
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conposition in a concentration of 0,05 to 1% by
wei ght, has a pHof 9,0 to 11,0."

"9. A laundering detergent conposition conprising at
| east one surfactant, which is characterized in
that it contains at |east one starch debranching
enzynme selected fromthe group consisting of
pul I ul anase and i soanyl ase, and that it contains
at | east one inorganic al kaline substance in an
anount so that the washing solution, when it
contains the detergent conposition in a
concentration of 0,05 to 1% by wei ght, has a pH of
9,0 to 11,0."

"17. Use of a conposition conprising at |east one
surfactant and at |east one starch debranching
enzynme selected fromthe group consisting of
pul I ul anase and i soanyl ase as an autonati c-

di shwashi ng detergent or a | aundering detergent,
wherein the conposition contains at |east one

i norgani c al kal i ne substance in an anount so that
t he washi ng solution, when it contains the
detergent conposition in a concentration of 0,05
to 1% by weight, has a pHof 9,0 to 11,0."

Oral proceedings were held before the Board on 7 June
2002.

During the oral proceedi ngs the Respondent adapted the
patent specification to the clainms of the main request
by filing anended pages 2, 3, 5 and 17.

The Appellant did not raise any objection under the
provisions of Articles 84, 123(2) and (3) EPC with
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respect to the anended clains according to the
Respondent’'s main request nor did it contest the
novelty of their subject-matter.

The Appellant al so had the opportunity to comment on
t he amendnents to the description nmade during the oral
proceedi ngs by the Respondent, and did not raise any
obj ecti on.

The Appellant maintained in witing and orally that the
filing of Docunments (12) to (14) at a |l ate stage of the
proceedi ngs was due to the fact that only one nonth
before the hearing in the opposition proceedings the
Respondent had incorporated into the independent clains
a feature previously disclosed only in the description
of the opposed patent.

The argunents presented orally and in witing by the
Appel lant in respect of the absence of an inventive
step for the subject-matter of the disputed patent can
be summari sed as foll ows:

- Docunent (2) represented the nost rel evant state
of the art;

- in the absence of convincing experinental evidence
showi ng that the clained detergent conpositions
had i nproved properties with respect to those of
Docunent (2), the only technical problemcredibly
solved by the presently clained detergent
conpositions was that of providing an alternative
to the detergent conposition of Docunent (2)
cont ai ni ng anyl ol ytic enzynes;

- this problemwas solved in the disputed patent
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sinply by substituting the anylolytic enzyne
explicitly disclosed in Docunent (2) by other
enzynmes with starch debranching activity such as
t he wel | -known pul | ul anase and i soanyl ase.

Mor eover, the Appellant nmaintained that the person
skilled in the art was aware that surfactants showed
maxi m sed detergency at al kaline pH and, therefore,
that it was obvious to search for starch debranching
enzynes active at the sanme al kaline pH value at which
the surfactant activity was maximsed. In the

Appel lant's opinion, the skilled reader was able to
derive fromthe avail able state of the art that

pul | ul anases provi ded a substantial starch debranching
activity also during di shwashing or |aundering at an
al kaline pH of 9 or nore.

The Respondent argued that Docunents (12) to (14) were
late filed and not nore rel evant than the other
docunents al ready cited.

It agreed that Docunent (2) represented the nost

rel evant state of the art. In its opinion, however,
Docunent (2) disclosed only in general the pH range

wi th the maxi mum value of 9, i.e. such val ue was
described in connection wth all the enzyne-contai ning
conpositions referred to therein.

The Respondent adm tted that none of the conparative
exanpl es provided in the patent in suit was actually
representative of the disclosure of Document (2).
However, it maintained that the technical problem

sol ved by the opposed patent with respect to the

rel evant state of the art was to provi de detergent
conpositions for automatic di shwashing or for |aundry
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washing with an inproved starchy soils renoval

The Respondent argued that it was not possible in view
of the cited docunents to foresee either that

pul | ul anases woul d show an i nproved starchy soi

renoval in washing processes at an al kaline pH far away
fromthe "opti mun pH ranges for enzymatic activity, or
that anyl ol ytic enzyme-containi ng detergent
conpositions produced better washing results at

al kaline pH than simlar detergents based only

on a-anyl ases.

The Respondent stressed that none of the cited
docunent s descri bing pul |l ul anase or isoanyl ase bel onged
to the technical field of detergents.

I X. The Appel |l ant requested that the decision under appeal
be set aside and that the European patent No. 368 341
be revoked.

The Respondent requested that the patent be maintained
with claims 1 to 17, pages 2, 3, 5 and 17, filed during
oral proceedings and pages 4 and 5 to 16 of the patent
as published (main request) or, alternatively, on the
basis of the clainms of the auxiliary requests | to VII,
all requests submtted under cover of the letter of

7 May 2002.

Reasons for the Deci sion

Procedural issues

1. Docunents (12) to (14)

0447.D Y A
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Docunent (12) was filed by the Appellant at the hearing
before the Qpposition Division and re-filed with the
grounds of appeal.

Docunents (13) and (14) were filed for the first tine
with the grounds of appeal.

The Opposition Division considered Docunent (12) late
filed and no nore rel evant than the other already
avai | abl e evi dence and deci ded under the provisions of
Article 114(2) EPC not to admt it into the

pr oceedi ngs.

The Appel |l ant nai ntained that these docunents were
submtted in reaction to anmendnents filed by the
Respondent on 11 February 1998 (i.e. one nonth before
the hearing in the opposition proceedings), whereby the
cl ainmed detergents had been additionally characterized
by the further feature that they must contain
sufficient alkaline substance to produce a washing
liquor with a pHof 9 to 11.

It submtted that Docunents (12) to (14) could not have
been filed at an earlier stage, since one could not
foresee the incorporation into claiml of an additional
feature which was not nentioned in any of the patent
clainms as granted, but had been disclosed only in the
pat ent specification.

The Respondent naintai ned that Docunents (12) to (14)
were to be disregarded since the Appellant should have
filed themat an earlier stage. It submtted that the
witten comuni cations of the Respondent and of the
Qpposition Division preceding the subm ssions dated

11 February 1998, woul d have al ready rendered apparent
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that the pH range in the washing |iquor would becone
inmportant in the assessnent of inventive step.

The Board observes that the discretionary power of the
OQpposition Division or of the Board of Appeal under
Article 114(2) EPCis only applicable to the factual
situation in which facts or evidence have not been
filed in due tine.

Therefore, an Opposition Division or a Board of Appeal
confronted with the filing of facts or evidence nust
necessarily first establish whether or not they have
been filed in due tine.

According to the case-law of the Boards of Appeal, not
only the facts and the evidence submtted by the
opponent within the nine-nonth period to file an
opposition and those possibly submtted by the patent
proprietor within the four nonths given for replying to
t he grounds of oppositions are "filed in due tine".

The filing of facts and evidence w thin subsequent
periods of tinme may also be in "due tinme" when it
occurs in accordance with the principle of procedural
econony and, therefore, when the filing party has
observed a fair degree of procedural vigilance (see
e.g. the unpublished decisions T 201/92 of 18 July
1995, points 3.5 and 3.6 of the reasons, T 238/92 of
13 May 1993, point 2.2 of the reasons, T 532/95 of

4 March 1995, point 2.2 of the reasons and T 389/95 of
15 Cctober 1997, point 2.2 of the reasons).

This may occur, for instance, when certain facts or
evi dence becone relevant only after a party has
subm tted an unforeseeabl e amendnent of the clains or a
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new experinmental test report or has challenged for the
first tinme the existence of common general know edge
undi sputed up to that nonent.

In such cases, a diligent party normally has no reason,
| et alone obligation, to search for, retrieve and file
such facts and evidence before such action of the other
party and, therefore, the pronpt filing thereof within
t he phases of the proceedings i medi ately subsequent to
t he monent at which their rel evance becone apparent has
been considered as occurring in due tinme (see the
jurisprudence of the Boards of Appeal cited above).

In the present case the Board notes that Docunents (12)
to (14) provide information as to the activity of
starch-debranchi ng enzynes at al kaline pH, i.e.
information relating to the feature additionally
introduced for the first tine into the anended cl ai ns
filed on 11 February 1998. This fact supports the

Appel lant's statenent that the filing of these
docunents was caused by the Respondent filing these
anmended cl ai ns.

Additionally, the Board agrees with the Appellant that
t he di scussion in the communi cation of the Opposition
Di vi sion expressed only a provisional opinion (see at
the end of page 2 "..is presently of the opinion..."),
and nothing in the Respondent's subsequent witten
submi ssions inplied that the aspects of the invention
whi ch had been di scussed were going to be reflected in
l[imting features incorporated in anmended cl ai ns.
Therefore, the Board finds that the Appellant could not
foresee before the filing of such anended cl ai ns that
t he Respondent would actually limt the clainmed mtter
by defining the pH of the washing |iquor produced.
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After the Respondent's filing in the European Patent
Ofice of the anended clains and of the new
experimental data only one nonth was left until the
oral proceedi ngs took place before the Opposition

Di vi sion (see above point I1). Taking into account that
notifying the Appellant of the Respondent's submn ssion
required additional tinme, only |l ess than one nonth was
avai lable to the Appellant to prepare an appropriate
reaction at the said oral proceedings.

Under the circunstances of this case, the Appellant
could not reasonably be expected to file Docunment (12)
earlier.

Thus the Board cones to the concl usion that
Docunent (12) was not filed late but in due tine.

Accordingly, the Opposition Division was wong in
exercising in respect of Document (12) its

di scretionary power pursuant Article 114(2), which only
applies to facts and evidence filed | ate.

Under the circunstances of this case it is not evident
either that the Appellant was in the position or was to
be expected or obliged to retrieve and subm t

Docunents (13) and (14) at the |latest on the day of the
oral proceedi ngs before the Qpposition Division.

It follows that submtting these two docunents with the
Grounds of Appeal was not |late but also in due tine.

The Board thus concl udes that Docunents (12) to (14)
nmust be taken into consideration in the appeal
pr oceedi ngs.
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Respondent's mai n request

0447.D

Novelty (Articles 52(1) and 54 EPC) and the
requi renents of Articles 84, 123(2) and (3) EPC

The Board is satisfied that the subject-matter of the
amended clains of the main request is novel

(Articles 52(1) and 54 EPC) and that the anended cl ai ns
and the description adapted thereto of the main request
also comply with the requirements of Articles 84,

123(2) and (3) EPC and.

It is not necessary to give further details, since no
obj ections were raised by the Appellant in this regard
during the appeal proceedings.

| nventive step concerning the subject-matter of
claims 1 and 9

| ndependent clainms 1 and 9 define an automatic-di sh-
washi ng conposition and a | aunderi ng detergent
conposition, respectively. The reasoning as to the
presence of an inventive step for these two different
detergent conpositions is, however, substantially
identical and therefore will be discussed jointly in
the foll ow ng paragraphs.

The di sputed patent relates to automatic di sh-washing
and | aunderi ng detergent conpositions containing starch
debr anchi ng enzynes.

The technical problemexplicitly addressed in the
di sputed patent is that of inproving starchy dirt
detergency in automatic di sh-washing (see page 2,
lines 28 to 30, page 6, lines 9 to 12, and Exanples 1
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3 and 5 of the published patent).

It can al so be deduced fromthe patent in suit that the
| aundering conpositions disclosed therein were intended
to provide an inproved starchy dirt renoval (conpare

t he above identified passages related to automatic

di sh-washing to clainms 9 and 17 in conbination with
Exanples 2 and 4).

The only docunent on file disclosing enzynme-containing
det ergent conpositions is Document (2).

It describes anylolytic enzyne-contai ning detergents,
preferably with a pHfrom4 to 9, suitable for renoving
starchy dirt in laundering and di sh-washing (see

clainms 1, 4 and 24 in conbination with page 1, |lines 25
to 30 and 77 to 79, page 2, lines 3 to 5 and page 4,
lines 34 to 50). Therefore, the Board agrees with the
parties that Docunment (2) represents an appropriate
starting point for the evaluation of inventive step.

The Appel |l ant naintained that the conpositions of the
patent in suit differed fromthose disclosed in
Docunent (2) exclusively in that they contained

di fferent anylol ytic enzynes.

Si nce Docunent (2) does not disclose explicitly
anyl ol yti c enzyne-contai ni ng detergent conpositions
with a pH of 9, the Appellant's statenent suggests that
the end value of 9 for the preferred pH range defi ned
in this docunment is inplicitly disclosed in conbination
wi th the conpositions containing anylolytic enzynes.

However, the Board finds that the definition of the pH
range from4 to 9 in Docunent (2) has not been
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di scl osed specifically for the detergent conpositions
cont ai ning anylolytic enzynmes, but in general for al
conpositions clainmed in this docunent and contai ni ng
anylolytic, lipolytic and/or proteolytic enzynes.

On the other hand, the | arge nunber and the variable
nature of all enzynes belonging to these three cl asses
do not render plausible a general applicability of this
pH range to each detergent conposition of Docunment (2)
and, therefore, also to the conpositions conprising
anyl ol ytic enzynes.

Therefore, the pHrange of 4 to 9 has not been
inmplicitly disclosed in Docunent (2) in connection with
conposi tions conprising anylolytic enzyne.

Thus the Board concl udes that the detergent
conpositions according to the clains of the
Respondent’'s main request differ fromthose disclosed
in Docunent (2) in that they contain pullul anase or

i soanyl ase and an anmount of al kal i ne substances which
produce a pHof 9 to 11 in the washing sol ution.

As conceded by the Respondent during the hearing before
t he Board, none of the avail able conparative exanpl es
mat ches the di scl osure of Docunent (2). In particular,
all the conparative exanples provided, containing
a-anyl ases as the only enzyne, were carried out in
washi ng solutions with a pH well above 9.

The Respondent has stressed that the further

conpari sons provided by the Appellant as well as by the
Respondent during the appeal proceedings (see page 13
of the grounds of appeal and page 4 of the Respondent's
letter of 1 March 1999) denonstrated an inproved
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starchy dirt renoval by the clained conpositions as
conpared with conpositions containing no enzyne at all.

However, the conpositions disclosed in Docunment (2)

al so produced better renoval of starchy soil than the
correspondi ng enzyne-free detergents (conpare in the
tabl e on page 5 the refl ectance values for cocoa stains
of sanples B to D vs. that of sanple A).

Therefore, in the absence of any convincing evidence
that the clainmed conpositions actually display a
starchy dirt renoval superior to those of the

conposi tions according to Docunent (2), the technica
probl em addressed in the disputed patent (see point 3.1
above) cannot be consi dered as havi ng been sol ved by
the clai ned subject-matter

However, in view of the fact that the conpositions
claimed in the patent in suit as well as those

di scl osed in Docunment (2) display a better renoval of
starchy soils than the correspondi ng enzyne-free
detergents (see in point 3.3 above) the Board concl udes
t hat both enzyme-containing conpositions are
conparatively satisfactory for the final user.

It follows that the technical problemwhich can be
considered as actually solved by the subject-matter of
clains 1 and 9 of the Respondent's mmin request vis-a-
vis Docunment (2) is that of providing further detergent
conpositions, alternative to those of Docunment (2)
produci ng satisfactory starchy soil renoval

The Appellant's reasoning as to the |ack of inventive
step for the subject-matter of clains 1 and 9 of the
Respondent's nmain request was as foll ows.
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Docunent (2) explicitly considers two starch
debranchi ng enzynes and, as is evident from

Docunents (3), and (5) to (9), starch debranching
enzynes are capable of rendering linear the branched
anyl opectin (which is the nost abundant, insol uble and
gel -form ng conponent of starch), i.e. capable of
rendering anylopectin simlar to the water-soluble
anyl ose.

Therefore, in the Appellant's opinion, the person
skilled in the art considered the starch debranching
enzynmes such as pullul anases and i soanyl ases cited in
Docunents (3) to (10) and (12) to (15) as representing
the nost promising alternative to the anylolytic
enzynmes specifically disclosed in Docunent (2) in order
to obtain satisfactory starchy dirt renoval

Accordingly, so the Appellant argued, it was obvious
for the person skilled in the art to solve the existing
techni cal problem by preparing detergent conpositions
contai ni ng pul |l ul anases and/ or isoanyl ases instead of
the other anylolytic enzymes disclosed in Docunent (2).

Mor eover, the Appellant underlined that for "ages" the
person skilled in the art has been aware that

| aunderi ng conpositions provide the best renoval of
soils at alkaline pH, particularly at a pHof 9 to 11

Accordingly, the skilled person would al so have
expected that the detergent conpositions containing
starch debranchi ng enzynes produced nore |ikely the
desired renoval of starchy dirt if the washing |iquor
produced had an al kaline pHof 9 to 11

Therefore, the skilled person would have searched in
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particul ar for starch-debranching enzynes suitable for
wor ki ng at such pH of 9 to 11 and woul d have arrived at
t he pul | ul anases disclosed in Docunents (4), (10)

and (12) to (15).

In particular the Appellant pointed to:

- the definition in claim2l of Docunment (12) of an
"operating"” range going as high as pH = 10;

- the disclosure in Docunent (13) of a pullul anase
with enzynme stability at 50°C and pH = 9, whereby
enzynme inactivation is only observed at pH = 11
and

- t he disclosure in Docunent (14) of pullul anases
with a "stable" pH range going up to 11.5.

In replying to the Respondent's observations that the
"optimunt pH range for pullulanase activity given in
all avail abl e docunents was at nost neutral, the
Appel | ant observed that Docunment (3') explicitly
instructed the skilled person to apply enzynmes outside
their "optinmum' activity ranges, since substanti al
enzynme activity mght also be observed in "non-ideal"
condi ti ons.

In the Appellant's opinion, it would have been

i medi ately evident to the skilled reader that the
teachings in Docunent (3') applied particularly well to
enzynmes to be used in washing processes. |ndeed, the pH
or tenperature ranges conventionally indicated as
corresponding to "opti num' enzynme activity, or to sone
activity and/or stability in general, were determ ned
under conditions simnulating food-processing, i.e.
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conditions which were nore demandi ng than the "real -
life" washing conditions (see page 7 of the grounds of
Appeal and page 4 of the Appellant's letter dated

4 Novenber 1999). In particular, the tenperature vs.
time profile of standard washi ng processes, as well as
the presence of a heterogeneous interface between the
washing Iiquor and the soiled dish or fabric, were
conparable to | ower tenperature and high starch
concentration conditions in standard food-processing
operations. Accordingly, the teaching in Docunment (3')
(see the third and the | ast paragraph), that such | ow
tenperature and hi gh substrate concentration conditions
were known to result in stabilisation of the enzyne
activity even under non-ideal pH conditions for food-
processing, was to be expected to apply to the washing
of dishes or fabric as well.

I n conclusion, the fact that the cited Docunents (12)
to (14) nention that pullulanases have an acidic to
neutral "optimm pH range woul d not have represented,
in the Appellant's opinion, any real prejudice against
t he use of such enzynes under al kaline conditions.

On the contrary, the fact that these docunents
inmplicitly or explicitly disclosed pullul anases’
activity or stability also at al kaline pH, conbined
with the know edge that (as indicated in Docunent (3'))
enzynmes may be sufficiently stable and therefore useful
also in non-ideal pH condition, particularly in the
presence of high substrate concentrations and | ower

t enperatures, woul d have suggested to the skilled
person that the pullul anases of Docunents (12) to (14)
woul d substantially contribute to renmoval of starchy
dirt fromdishes or fabrics by washing at pH of 9

to 11, i.e. to produce satisfactory starchy soils
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renoval .

Therefore, it would have been obvious for the skilled
person to solve the existing technical problem(see in
point 3.4) by substituting the anylolytic enzynes

di scl osed in Docunent (2) by starch-debranching

pul I ul anases and/ or isoanyl ases known from

Docunents (12) to (14) to have an al kali ne operating
range and by introducing in such detergent conpositions
an anmount of al kali ne substance so as to produce a
washing liquor with a pHof 9 to 11. Accordingly, the
subject-matter of clainms 1 and 9 of the Respondent's
request would not involve an inventive step.

The Board cannot accept the above argunentation for the
foll ow ng reasons.

The Appel |l ant has provided no convincing reasons as to
why the skilled person woul d expect that the
debranchi ng of anyl opectin should produce better
renoval of starchy dirt fromdishes or fibres than e.g.
the random 1,4 cl eavage of the sanme anyl opectin by the
a-anylase. As is evident from Docunent (3) (see

page 73, |ast paragraph and Figures 3 and 4), the
product resulting fromthe enzynmatic action of a-

anyl ase onto anylopectin - i.e. dextrin - is also
solubl e, and there is no evidence whatsoever in the
avai lable literature suggesting that, as alleged by the
Appel I ant, the branched dextrin should adhere on the
substrate surfaces nore firmy than |linear anylopectin
fragnents. Therefore, Docunents (3) and (5) to (9) do
not suggest to the skilled reader of Docunent (2) that
anong the anylolytic enzynes nentioned in this docunent
t he starch-debranchi ng enzynes are nore suitable than
the other enzymes for producing satisfactory starchy
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dirt removal during automatic di sh-washing or fabric
[ aunderi ng.

Even if it were common general know edge that at

al kaline pH of 9 to 11 certain enzynme-free | aundering
det ergent conpositions show i ncreased det ergency,
Docunent (2), the sole avail able docunent actually

di scl osi ng enzymne-cont ai ni ng det ergent conpositions,
still describes for the enzynme-containing detergent
conpositions concerned a pH range fromslightly acid to
slightly basic, rather than a fully al kaline pH range.

Mor eover, Docunent (2), after nentioning on page 1
lines 66 to 68, that the enzynes considered are in
general active up to a pH = 10, defines a preferred pH
range for the detergent conpositions not extending
above pH = 9. Since the pH of optinum enzyne activity
normally lies at about the central portion of the pH
range known to general activity, the fact that
Docunent (2) defines for the detergent conpositions a
pH range which is centred within the w der pH range
known for general enzynme activity shows that the

aut hors of this docunent have considered that enzyne
performance during washing processes is generally
satisfactory at about the pH range of optinmum enzyne
activity.

These facts are not consistent with the Appellant's
inplicit assunption (see point 3.3) that the expected

i ncrease of detergency owing to the surfactant activity
at increasingly al kaline pH shoul d overconpensate the
possi bl e decrease of enzyne activity expected when
approaching (or even exceeding) the end points of the
pH range for enzyme activity in general.
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In the presence of this evident contradiction between
t he common general know edge referred to by the
Appel l ant and the explicit teachings in Docunment (2),
the person skilled in the art would, in the Board's

j udgnment, put nore weight on the teaching given in
Docunent (2), since this relates to enzyne-contai ning
detergent conpositions, i.e. exactly the sane techni cal
field of the disputed invention.

Therefore, the comon general know edge that enzyne-
free laundry detergent conpositions produce better soi
renoval at pHof 9 to 11 is not sufficient to | ead the
person skilled in the art to disregard the avail able
explicit teaching in Docunent (2) that enzyne-
cont ai ni ng detergent conpositions result in
satisfactory starchy soil renoval from dishes or
fabrics at a pH range between 4 and 9 and narrower than
t he pH range known for the general activity of the
enzynmes consi der ed.

Thus the Board concl udes that the Appellant did not
denonstrate convincingly that the notional skilled
person woul d have reasonably expected that the

det ergent conpositions containing starch debranching
enzynmes were also nore |ikely to produce the desired
renoval of starchy dirt at an alkaline pHof 9 to 11
rather than at a pH of 4 to 9.

Al'l docunents on file dealing with pullul anases or

anyl ases di sclose an acidic to neutral "optinmni pH for
the activity of such enzymes during food-processing
oper at i ons.

According to the Appellant (see point 3.6.4 above) the
person skilled in the art would not inevitably be
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di ssuaded by such explicit teaching to use the enzynes
in al kaline washing |iquor, since Document (3') in
conbination with the data in Docunents (12) to (14)

di scl osed that detergent conpositions containing
starch-debranchi ng enzynes nay produce satisfactory
starchy soil renoval also in washing liquors at a pH
above such "opti nunt pH range, i.e. also under non-

i deal conditions.

However, Docunents (3') and (12) to (14) provide only
information as to the enzyme activity in food-
processi ng operations. The Appellant too has explicitly
recogni sed the differences (in tenperatures vs. tine
profile as well as in reagent kind and concentrati on,
see point 3.6.4 above) between the conditions used in
standard "activity" or "stability" tests devel oped for
simul ati ng operations of food-processing and those of

di sh-washi ng or | aunderi ng.

Therefore, the data in Docunments (12) to (14) as to
sonme enzyme activity or stability at al kaline pH
out si de such "optimum pH range do not allow, even when
considered in conmbination wth the suggestions in
Docunent (3') as to the possibility of using enzynes
under non-ideal conditions, any reasonable prediction
as to a satisfactory performance of the respective
enzynmes under dish- or fabric-washing conditions at pH
of 9 to 11, i.e. well outside their "opti num pH range.

In the Board's judgnent, the skilled reader of
Docunent (2) confronted with the existing technical
probl em (see in point 3.4) would have reasonably
expected that the desired |level of fat soil detergency
may as well be obtained by using in the detergent
conposi tions of Docunent (2) other anylolytic enzynes,
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simlar to the enzynmes explicitly nentioned in that
docunent. Therefore, the person skilled in the art
woul d have searched for further anylolytic enzynes and
woul d have found (for instance in Docunent (5)) that

pul | ul anases and/ or isoanyl ases (such as those

di scl osed also in Docunments (4), (10) and (12) to (15))
are simlar to the starch debranchi ng enzynmes nenti oned
in Docunent (2).

However, the skilled person would have also found in
all the docunents disclosing these starch debranching
enzynmes clear teachings that pullul anases have a
slightly acidic to neutral "optinmuni pH range.

Therefore the person skilled in the art, taking into
account :

- that the detergent conpositions disclosed in
Docunent (2) may al so have slightly acidic or
neutral pH, and

- t hat Docunent (2) defines for the detergent
conpositions a pH range which is centred within
t he wi der pH range known for general enzyne
activity, would have reasonably expected that the
use of the starch debranching enzynes of
Docunents (4), (10) and (12) to (15) in detergent
conpositions according to the general definitions
in Docunent (2) would succeed in producing a
satisfactory |level of fat soil detergency when
wor ki ng at a pH about the acidic to neutral
"optimunt pH range for enzyne activity during
f ood- processi ng.

3.9 Accordingly, the Board concl udes that the subject-

0447.D Y A
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matter of clains 1 and 9 according to the Respondent's
mai n request involves an inventive step under

Article 56 EPC, in that it is not obvious for the
skilled reader of Docunent (2) in conbination with the
ot her available state of the art that the technical
probl em of rendering available an alternative to the
anyl ol yti c enzynme-cont ai ni ng det ergent conpositions of
Docunent (2) could be solved by using, instead of the
speci fic anyl ases di sclosed in Docunment (2),

pul | ul anases and/ or isoanylases in conbination with an
amount of al kal i ne substance producing in the washing
[ iquor a pH well above the "optinmm pH range known for
such enzynes.

4. | nventive step concerning the subject-matter of
claims 2 to 8 and 10 to 17

| ndependent claim 17 is directed to the use of the
detergent conpositions defined in clains 1 and 9 as
automati c di sh-washing or |aundering detergent. For the
sanme reasons given above for clains 1 and 9, the Board
al so finds that the subject-matter of claim 17 invol ves
an inventive step.

Clains 2 to 8 and 10 to 16 refer to specific
enbodi nents of clains 1 and 9 respectively, and derive
their patentability fromthese cl ains.

5. Auxi |l iary requests
Since the subject-matter of the clainms according to the
Respondent’'s nmain request neets the requirenents of

Article 56 EPC, the exam nation of the remaining
auxiliary Requests | to VIl is not necessary.

0447.D
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For these reasons it is decided that:

1. The deci sion under appeal is set aside

2. The case is remtted to the first instance with the
order to maintain the patent with clains 1 to 17
submtted with the letter of 7 May 2002 (main request)
and pages 2, 3, 5 and 17 filed during the oral
proceedi ngs and pages 4 and 6 to 16 of the patent as
publ i shed.

The Regi strar: The Chai r man:

G Rauh P. Krasa

0447.D



