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Summary of Facts and Subm ssi ons

2017.D

This appeal is against the interlocutory decision of
the Opposition Division to maintain in amended form
Eur opean patent 0 294 904 relating to a liquid

det ergent contai ning perborate bl each.

The patent as anended contained a set of 11 clains, of
whi ch the independent Clains 1, 3 and 6 read as
fol | ows:

"1. A process for making an aqueous |iquid detergent
conposition having a pH of at |east 8, conprising at

| east 5% of an organic, non-soap anionic surfactant, at
| east 5% of a builder and from 1% 40% of a solid

per borat e bl each, wherein sodi um perborate tetrahydrate
or nonohydrate is added to an aqueous liquid conprising
the anionic surfactant and the builder, wherein the
resulting slurry is stirred and wherein the perborate
particles having a weight average particle dianmeter of
fromO0.5 to 20 mcroneters are forned by in situ
crystallization of the perborate.

3. A process for making an aqueous |iquid detergent
conposition having a pH of at |east 8, conprising at

| east 5% of an organic, non-soap anionic surfactant, at
| east 5% of a builder and from 1% 40% of a solid

per borate bl each, wherein sodi um netaborate is added to
an aqueous liquid conprising the anionic surfactant and
the buil der, wherein a stoichionmetric anount of
peroxide is added, while stirring until conpletion of

t he reaction and wherein the perborate particles having
a wei ght average particle dianeter of fromO0.5 to 20
mcrometers are formed by in situ crystallization of

t he perborate.
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6. A process for making an aqueous |iquid detergent
conposition having a pH of at |east 8, conprising at

| east 5% of an organic, non-soap anionic surfactant, at
| east 5% of a builder and from 1% 40% of a solid

per borate bl each, wherein boric acid is added to an
aqueous liquid conprising the anionic surfactant and

t he builder, wherein a stoichionetric anmount of
hydrogen or sodi um peroxide is added, while stirring
until conpletion of the reaction and wherein the
perborate particles having a weight average particle
diameter of fromO0.5 to 20 mcroneters are forned by in
situ crystallization of the perborate.”

The dependent C ains can be sunmarized as foll ows:

Dependent Cl aim 2 specified the perborate. Dependent
Clainms 4 and 5 specified the peroxide and the formation
of sodi um netaborate, respectively. Dependent Cains 7
and 8 specified the aqueous |iquid, dependent Claim?9

t he builder, and dependent Clains 10 and 11 a preferred
di aneter of the perborate particles.

The notice of opposition based on | ack of novelty and
inventive step (Articles 100(a), 54, 56 EPC) cited,
inter alia, the follow ng docunent:

(6) GB-A 943 271.

In its decision the Qpposition Division held that the
subject-matter as defined in the set of 11 C ains
submtted as the "main auxiliary request” by the
respondents (proprietors) during oral proceedings
before the Qpposition Division conplied with the

rel evant requirenents of the EPC, nanely, that it was
novel and involved an inventive step over the cited
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prior art, in particular over docunment (6).

V. The appel | ant (opponent 01) | odged an appeal agai nst
this decision; its argunents are summari zed as foll ows:

- nonohydr at e perborate was avail abl e at the
priority date of the patent in suit and was part
of the disclosure of docunent (6) nentioning
sodi um per bor at e;

- t he honogeni sation step disclosed by docunent (6)
conprised "stirring"; so, Exanple 1 of
docunent (6) was novelty destroying with respect
to claim1;

- the problemof the patent in suit was simlar to
the problem stated in docunent (6); the goal of
docunent (6) was to obtain an inproved bl eaching
activity and stability of concentrated liquid
bl eachi ng and detergent conpositions;

- even if in situ crystallization was not nentioned
in docunent (6), this process step inplicitly
occurred in the preparation of Exanple 1 of
docunent (6); therefore the whol e process was
obvi ous.

VI . The respondents refuted the argunents of the appell ant
as follows:

- t he nonohydrate was not commercially available in
1961, the date on which docunment (6) was filed;

- t he nonohydrate form of perborate was nore
expensive than the tetrahydrated form nonohydrate

2017.D Y A
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woul d i medi ately transforminto tetrahydrate
perborate in a liquid matri x;

- for reasons of stability, the objective of the
patent in suit was to fornulate an aqueous |iquid
det ergent conposition having suspended therein
perborate bleach articles of a weight average
di aneter of 0.5 to 20 um (page 2, lines 46 to 50),
a feature not highlighted by docunment (6);

- according to docunent (6), the composition was not
submtted to a crystallization process but to an
oxi dation process (page 2, lines 103 to 106); in
Exanpl e 1, acetic anhydride was added (page 3,
lines 37 to 39) to pronote the oxidising action of
t he hydrogen peroxide rel eased by the persalt (see
page 2, lines 106 to 111).

VII. The appel | ant requested that the decision under appeal
be set aside and the patent be revoked.

The respondents requested that the appeal be di sm ssed.

VIII. Oal proceedings took place on 21 June 2002.

As announced in their letter of 7 Novenber 2001, the
respondents did not attend the oral proceedings.

I X. The ot her party (opponent 02) took no part in the
appeal proceedings.

2017.D Y A
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Reasons for the Decision

1.2

2017.D

Articles 84 and 123 EPC

Wth respect to the subject-matter of Claim1l, the
Board is satisfied that the requirenents of Articles 84
and 123 EPC are net. Since no objections have been
raised in this respect, no further reasons need to be
gi ven.

However, since the appellant based its reasoning on the
all egation that the "stirring" feature of the clained
process has to be understood as "honobgeni sation", a
termused in Exanple 1 of docunent (6) (page 3,

line 42; see appellant's letter of 3 May 1998, page 2,
lines 30 and 31), the Board finds it appropriate, in
this case, to establish the technical neaning of this
feature in the light of the patent in suit.

Stirring is a nechanical process and suggests, in a
very general manner, a novenment or an agitation of a
predom nantly |iquid nmediumainmed at a uniform

di stribution of conmponents, tenperature etc. in the
said nedium The equalization of concentration and
tenperature in the nediumin question is the essential
task of a stirring process which inplies the use of a
stirring device and can be called honpgeni sati on.

However, depending on the particular context, the term
"honobgeni sati on" may connote not just a process of
rendering the rel evant nedi umuni formas nenti oned
above, but also a process the objective of which is a
reduction in the size of the particles of the dispersed
system
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Wiile stirring, as already said, calls for the use of a
stirring device, a skilled person would not, in the
Board' s judgenent, have considered a size-reducing
device such as a colloid mlIl as an apparatus to be
used in a stirring process such as that of Caim1l and
especially not when the patent in suit taught to avoid
grinding (page 2, lines 51 and 53), even if one accepts
that, as it certainly does, a colloid mll| generates
novenent and a m xing effect as does any stirring

devi ce.

Exanple 1 of document (6) discloses a process for the
preparation of a liquid detergent conposition
cont ai ni ng "sodi um perborate” as bl eaching agent which
was readily pourable and showed no separation into

| ayers or sedinentation after storage for 7 weeks
(page 3, lines 1 to 48, in particular line 14 and
lines 43 to 46).

For this process, the use of a colloid mll is
mandatory. The rel evant passages in docunent (6) read:

"The nmethod of preparation adopted was as follows: half
t he condensed phosphate was added over a periode of
sonme mnutes to water in a collod mll. A small anpunt
of detergent B was added foll owed by..."

"The pH was adjusted to about 8.5 by nmeans of sulfuric
acid. Detergents A and B were successively added to the
suspension..."

and

“...Finally the optical brightener and the stabiliser
for the per-salt were added and the product was
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honogeni sed for 15 mnutes.”

(page 3, lines 19 to 23, lines 27 to 29, and lines 39
to 46).

It is clear to the skilled person that "honopgenised for
15 m nutes"” relates to a process involving size
reduction, since otherw se the use of a colloid mll
woul d not make any sense.

Novel ty

Caimil

Claim1 relates to a process for making an aqueous
liquid detergent conposition conprising, inter alia,
from1l1l%to 40% of a solid perborate bl each, wherein
sodi um perborate tetrahydrate or nonohydrate was added
and wherein the resulting slurry was stirred and
wherein the perborate particles having a wei ght average
particle diameter of fromO0.5 to 20 microneters were
formed by in situ crystallization of the perborate.

Since the term "sodi um perborate”, as used in Exanple 1
of docunment (6), does not relate to a specific chem cal
entity but enconpasses several perborate fornms, it is
not clear which "sodi um perborate” was actually neant.
In particular, docunent (6) does not disclose directly
and unanbi guously which of the two forns specified in
Claim1l of the patent in suit, nanely the nonohydrate
and the tetrahydrate form were used as the "sodi um
perborate” in its Exanple 1. Apart fromthese two
forns, there existed also e.g. the trihydrate form
Whet her or not one of these "sodi um perborates” were
commercially available at the publication date of
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docunent (6) is of no inportance in this context. It
shoul d be nentioned, however, that the trihydrate form
is thernodynam cally nore stable than the tetrahydrate
and cakes less in detergent fornulations than the
tetrahydrate (see e.g. Encycl opaedi a of Chem cal
Technol ogy, vol.17, 3rd edn., John Wley & Sons, 1982,
page 8, lines 5 to 6 and 16 to 18). These
considerations certainly nmake the trihydrate forma
possi bl e candi date for the "sodi um perborate" of
Exanple 1 of docunment (6). Since docunent (6) disclosed
nei t her sodi um perborate tetrahydrate nor sodi um

per bor at e nonohydrate as the bl eaching conponent to be
used in the process of Claim1 of the patent in suit,
that process is, if only for this reason, novel.

Mor eover, the process disclosed in Exanple 1 of
docunent (6) requires "honogenisation for 15 mnutes in
acolloid mll" which is a process not covered by
Claiml of the patent in suit (see above point 1.2).
Therefore, the Board concurs with the Opposition

Di vision that docunent (6) did not anticipate the
subject-matter of Claim1l1. Hence, the requirenents of
Article 54 EPC are net.

Claim3

Claim3 differs fromCdaim1l essentially in that sodi um
nmet aborate and a stoichionetric anount of peroxide were
added to the detergent conposition, two features not

di scl osed by docunent (6). Apart fromthis difference,
neither the stirring nor the consequent crystallisation
step were anticipated by docunent (6).

Hence, the requirenents of Article 54 EPC are net.
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Claimé6

Claim6 differs fromCaim1l essentially in that boric
acid and a stoichionetric anount of hydrogen or sodi um
per oxi de were added to the detergent conposition, two
features not disclosed by docunent (6). Apart fromthis
difference, the stirring and, hence, the
crystallisation step were also not anticipated by
docunent (6).

Hence, the requirenents of Article 54 EPC are net.

| nventive step

Claim1l relates to a process for manufacturing an
aqueous |iquid detergent conposition conprising, inter
alia, from1l%to 40% of a solid perborate bl each
wher ei n sodi um perborate tetrahydrate or nonohydrate
was added and wherein the resulting slurry was stirred
and wherein the perborate particles having a wei ght
average particle dianeter of fromO0.5 to 20 mcroneters
were formed by in situ crystallization of the

per bor at e.

A simlar process was disclosed by docunent (6) - see
point 1.2, above.

The patent in suit addressed the problem of fornulating
an aqueous detergent conposition having suspended
therein small particles of a perborate bleach. For
reasons of physical stability the objective was to
obtai n perborate particles having a wei ght average
particle diameter of fromO0.5 to 20 mcroneters

(page 2, lines 47 to 50).
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The objective of docunent (6) was to find concentrated
liquid bleaching and detergent conpositions with

i nproved bl eaching activity and stability (page 1,
lines 44 to 46); the conpositions should not contain

i ngredi ents which destroy the stability of the
suspension (page 2, lines 83 to 85).

The Opposition Division and the appellant took
docunent (6) as the starting point for evaluating

i nventive step. The Board sees no reason to di sagree
since stability was an objective of both docunent (6)
and the patent in suit.

Hence, the problemunderlying the patent in suit was to
find an alternative process for naking an aqueous
det ergent conposition.

In view of the exanples of the patent in suit, the
techni cal problem as defined above was credibly sol ved.
Thi s was not di sputed.

The question remains whether or not the clained
solution of the existing technical probleminvolves an
i nventive step.

One difference between docunent (6) and the patent in
suit lies in the stirring step (see point 1.2) and,
rel ated thereto, the in situ crystallization of the
per borate having a wei ght average dianeter of 0.5 to
20 pm

The appel | ant argued that the sanme conmponents were
present in both the conposition according to

docunent (6) and the conposition according to the
patent in suit, so that the reaction nust have been the
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same. Honogeni sation (according to docunent (6),
page 3, line 42) necessarily conprised a stirring
process.

The Board cannot agree. \Wereas according to

docunent (6) the desired size of particles was obtai ned
with a colloid ml|l by mechanical size reduction, in
the patent in suit it was obtained through
crystallization or recrystallization by stirring in the
presence of anionic surfactants (see point 1.2).

According to the patent in suit the slurry was noved in
such a way that specific crystallization conditions
were to be respected, nanely, those which allowed for
obt ai ni ng perborate particles having a specific
dianmeter. It would not have been obvious to the skilled
person, |ooking for stable products, that he could do
wi thout the colloid mlIl which was according to

Exanple 1 of document (6), mandatory to obtain the
desired stability (see point 1.2, paragraph 6).
According to that exanpl e honbgenisation with a colloid
mll was a conmpul sory process step; there is no
evidence on file that the nmere stirring of the
surfactants woul d be sufficient to obtain stable
products. It may be that in the process of docunent (6)
a certain recrystallisation process, being in
equilibriumw th a dissolution process, took place

si mul taneously with the honpgeni sati on step. However,

it was not known that it was sufficient to adjust the
stirring conditions so that solid perborate particles
havi ng a wei ght average dianeter of fromO0.5 to 20 pum
crystallized fromthe slurry. The stirring of the
slurry in order to obtain the desired particle size via
crystallization was not obvious, since it was not
suggested in docunent (6) and could not be deduced from



- 12 - T 0479/ 98

any ot her docunent.

3.8 The sane reasoning as set out under points 3.1 to 3.7
applies mutatis nutandis to Clains 3 and 6 which both
conprise the stirring and crystallization features.

3.9 The subject-matter of Clains 1, 3 and 6 involves an
i nventive step, and therefore neets the requirenent of

Article 56 EPC.

The dependent Clains 2, 4, 5 and 7 to 10 derive their
patentability fromthe respective independent C ains.

Or der

For these reasons it is decided that:

The appeal is dism ssed

The Regi strar: The Chai r man:

G Rauh P. Krasa

2017.D



