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Summary of Facts and Subm ssi ons

VI .

1903.D

The appel |l ant (patentee) | odged an appeal, received on
1 May 1998, against the decision of the opposition

di vi si on, despatched on 3 March 1998, revoking the

Eur opean patent No. 0 334 681. The fee for the appeal
was paid on 1 May 1998 and the statenent setting out

t he grounds of appeal was received on the sane day.

The opposition had been filed against the patent as a
whol e based on Articles 100(a) and (b) EPC. In the
course of the appeal, the objections raised by the
respondent (opponent) were essentially based on
Articles 52(1), 54 and 56 EPC (see | ast paragraphs of
the respondent's letters dated 23 and 26 May 2003).

In the contested decision, the opposition division held
that the foll owi ng docunent represented the undi sputed
cl osest prior art:

E2: EP-A-0 017 848.

In response to a conmunication of the Board sumoni ng
the parties to oral proceedings, the representative of
t he respondent (opponent), by letter dated 23 May 2003,
infornmed the Board that the respondent woul d not be
represented in the oral proceedings.

Oral proceedings were held on 24 June 2003 in the
absence of the respondent.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained on the
basi s of:
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Mai n request:

Claims 1 to 6 as granted;

colums 1, 2, 5, 6, 9 and 10 of the description filed
in the oral proceedings;

colums 3, 4, 7, 8, 11 to 47 of the description as

gr ant ed;

Figures 1 to 30 as granted.

First auxiliary request:
Clains 1 to 6 filed in the oral proceedings;
description and Figures as for the main request

Second auxiliary request:
Clains 1 to 6 filed in the oral proceedings;
description and Figures as for the main request;

Third auxiliary request:
Clains 1 to 6 filed in the oral proceedings;
description and Figures as for the main request.

The respondent requested in witing that the appeal be
di sm ssed and that possible requests of the appell ant
filed in the oral proceedings be refused as late filed.

The wording of claim1l according to the main request
reads as foll ows;

"A rate-responsi ve pacenmaker conprising nmeans (54, 57)
for periodically ascertaining the value of a neasured
rate control paraneter ["MRCP'] which is based upon the
sensing of an evoked potential; and neans (48) for
generating pacing pulses at a pacing rate which is a
function of said MRCP; characterised by nmeans (50)
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responsive to the failure to sense an evoked potenti al
foll owi ng the generation of a pacing pul se for
increasing the pacing rate so that if said failure was
due to a fusion beat, then the next pacing pulse is
nore likely to result in a heart capture.”

Clainms 2 to 6 are dependent on claim 1.

Claim 1l according to the first auxiliary request
differs fromclaiml1l of the main request in that the
wor di ng "w thout increasing the pulse energy” is
inserted after "for increasing the pacing rate".

Claim 1 according to the second auxiliary request
differs fromclaiml1l of the main request in that the
wor di ng "wi thout increasing the pulse energy for a
predet erm ned nunber of cycles " is inserted after "for
i ncreasing the pacing rate".

Claim 1 according to the third auxiliary request
differs fromclaiml1l of the main request in that the
wor di ng "wi thout increasing the pul se energy for the
first, second and third cycles” is inserted after "for
i ncreasing the pacing rate".

I X. The appellant's argunents may be summari sed as fol | ows:

Claim 1 according to the main request specified that
the pacing rate was increased in response to the
failure to sense an evoked potential. The pacemaker

di scl osed in E2, however, responded to such a failure
by generating a backup pulse. While an increase in the
pacing rate was ultinmately achi eved by reducing the
escape interval, the delivery of a backup pul se

1903.D
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corresponded to the inposition of one extra stinulus
and did not nodify the sequence of timng intervals,
such as the escape interval, which determ ned the
pacing rate. Thus, E2 did not take away the novelty of
t he subject-matter of claim1 of the main request.

Claim1 according to the first auxiliary request
specified that the pacing rate was increased w thout

i ncreasing the pul se energy. The pacemaker known from
E2 responded to the failure to sense an evoked
potential by generating a backup pul se which had an
energy higher than the preceding stinulating pul se.
Hence, the subject-matter of claiml was clearly

di stingui shable fromthe prior art teaching.

The respondent's argunents may be summarised as foll ows:

Since claim1l according to the main request could be
read on to the pacenmaker disclosed in E2, which
generated a backup pulse in response to the failure to
sense an evoked potential, its subject-matter |acked
novel ty.

Only if it were made cl ear beyond doubt that the pacing
pul se following the failure to detect an evoked
potential had the sane energy as the previous pacing
pul se, would the clainmed subject-nmatter be

di stingui shable fromthe pacemaker known from E2

Reasons for the decision

1

1903.D

The appeal is adm ssible.
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The patent in suit relates to a rate-responsive
pacemaker which determ nes the pacing rate as a
function of a rate control paraneter derived from an
"evoked potential"” , ie fromthe heart's el ectrical
response to a pacing pulse, and which is provided with
an automatic output control in order to ensure heart
capture for the | owest possible pul se output energy. As
poi nted out in the description (patent specification:
colum 1, lines 6 to 13), the automatic output

regul ati on may be confounded by a "fusion beat” which
is defined as a conbined intrinsic and paced event
occurring when the pacenaker does not have enough tine
between start of the intrinsic beat and tineout of the
escape interval to inhibit generation of a stinulus. A
failure to sense an evoked potential as a result of a
fusion beat results in the erroneous concl usion that
the heart has failed to respond to the pacing pul se and
that there is a need to increase the pul se energy.

In order to avoid an unnecessary increase of the pul se
out put energy, the pacenaker of the contested patent
seeks to distinguish between a fusion beat and a | oss
of heart capture due to insufficient pulse output
energy by increasing the pacing rate in response to a
failure to sense an evoked potential.

Appel l ant's mai n request

An essential question to be considered in the present
appeal is whether E2 discloses a pacemaker falling
within the terns of claiml of the appellant's main

request .
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It is not in dispute that E2 relates to a pacenaker
whi ch conprises not only the features recited in the
preanble of claim1l of the contested patent but also
means for delivering a backup pulse in response to a
failure to sense an evoked potential follow ng the
generation of a pacing pul se.

As submtted by the respondent, the total nunber of

pul ses delivered in a given tine interval increases
when a backup pulse is generated in response to a
failure to sense an evoked potential. Since the pacing
rate can be defined as the ratio between the nunber of
pul ses and the corresponding tine interval, the neans
for delivering backup pul ses shown in E2 could be
considered to correspond to "neans responsive to the
failure to sense an evoked potential follow ng the
generation of a pacing pulse for increasing the pacing
rate" as recited in the characterising part claim1.

As to the last clause of claiml, it nmerely specifies
that increasing the pacing rate when | oss of heart
capture is sensed would nmake it "nore likely" for the
next pacing pulse to result in a heart capture, if the
failure to sense an evoked potential follow ng the
previ ous pacing pul se was due to a fusion beat. In

ot her words, the clai ned pacenmaker does not seek to
determ ne the cause of a | oss of capture but, in the
wake of a failure to detect an evoked potential, it
takes a certain measure (pacing rate increase) which
may or may not contribute to achieving a desired result
(sensing of a heart capture), though it would nmake it
"nore likely", if the cause was a fusion beat.
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In the pacemaker of E2 the pacing rate (ie the nunber
of stinmulating pulses in a given tinme interval) is also
i ncreased i ndependently of the cause of a failure to
detect an evoked potential, and the pacing pul se
followi ng a sensed | oss of capture due to a fusion beat
is also nore likely to succeed in stinulating the heart
because the pulse level is raised (see E2, page 14,
lines 28 to 32).

Since the last clause of claim1 does not establish a
cl ear functional |ink between fusion beats (as the
cause of a failure to sense an evoked potential) and a
pacing rate increase (as a neasure to avoid fusion
beats), it does not suffice to distinguish the clained
subj ect-matter fromthe pacemaker shown in E2.

Sunmmari zi ng, the Board finds that the wording of
claim1 of the main request covers the pacemaker
according to E2, and that, therefore, the clained
subject-matter is not new within the neaning of
Article 54 EPC

Appel lant's first auxiliary request

Claim 1l according to the first auxiliary request
differs fromclaiml of the main request in that in the
former the pacing rate is increased "w thout increasing
the pul se energy”. This amendnent filed by the
appellant in the oral proceedings seeks to overcone an
obj ection raised by the respondent in witing a nonth
before the date of the oral proceedings (see letter
dated 23 May 2003: page 2, second paragraph), and
relates to a feature which, as suggested by the
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respondent, would establish the novelty of the clained
subj ect-matter

Since the anmendnent, albeit filed at a very | ate stage,
is "clearly allowable", in the sense that it can

qui ckly be seen to introduce no new objections under
the EPC and to neet the outstanding objection of
novelty, and it cannot be supposed to take the
respondent by surprise, the Board sees no reason to
refuse its adm ssion in the appeal procedure.

As pointed out by the appellant, the anmendnent is
supported by Figure 16 of the patent specification

whi ch shows that for a nunber of pacing cycles
following a failure to sense the evoked potential only
the pul se frequency is changed, and by the description
(cf patent specification: colum 28 , lines 1 to 14,
and colum 36, line 58 to colum 37, line 6) which
specifies that before increasing the output pulse
energy in an attenpt to regain capture, the system
tries to avoid fusion beats by increasing the pacing
rate without increasing the output energy.

Thus, the Board is satisfied that this anmendnent is
adm ssi bl e under Article 123(2) EPC

Furthernore, since the anendnment constitutes a
[imtation of the protection conferred by claim1 of
the patent as granted, it conplies with Article 123(3)
EPC.

Claim1 according to the first auxiliary request
specifies that only the pacing rate is nodified in
response to a failure to sense an evoked potenti al
while the pul se energy (ie anplitude and/or length) is
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not changed. This clarifies that a pacing rate increase
cannot be achi eved by generating additional backup

pul ses, as in the pacenaker of E2, because such pul ses
have a higher energy (see E2, page 15, line 25 to

page 16, |ine 13).

Thus, the subject-matter of claim1l according to the
first auxiliary request is new within the neaning of
Article 54 EPC.

Si nce none of the docunents cited by the respondent
deals with the problemof elimnating fusion beats as a
possi bl e cause of the failure to detect an evoked
potential, or suggests increasing the pacing rate

Wi t hout increasing the pulse energy in response to a

| oss of heart capture, the person skilled in the art,
starting fromthe teaching of E2, would not have had
any incentive to arrive at a pacenaker falling wthin

the terns of claim1 of the first auxiliary request.

Hence, the subject-matter of claim1l according to the
appellant's first auxiliary request involves an

inventive step within the nmeaning of Article 56 EPC.

Clains 2 to 6 are directly or indirectly dependent on
claim1l1 and, thus, their subject-matters al so involve

an inventive step.

In summary, the Board finds that the appellant's first

auxiliary request is allowable, and that the patent can
be mai ntained on the basis thereof. Consequently, there
is no need to consider the appellant's second and third

auxiliary requests.
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Or der

For these reasons, it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnent of first
instance with the order to maintain the patent on the
basis of the appellant's first auxiliary request, as
fol | ows:

Clains 1 to 6 filed in the oral proceedings;

colums 1, 2, 5, 6, 9 and 10 of the description filed
in the oral proceedings;

colums 3, 4, 7, 8, 11 to 47 of the description as

gr ant ed;

Figures 1 to 30 as granted.

The Regi strar: The Chai r man:

R. Schunacher G Davi es

1903.D



