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Summary of Facts and Subm ssi ons

0373.D

This is an appeal agai nst the decision of the
Qpposition Division to reject the oppositions against
Eur opean Patent No. 0 328 086.

Three parties had opposed the patent. The grounds of
opposition were those of Article 100(a),(b),(c) EPC
Anong the docunents cited were:

DO: EP-A-0 201 323

D1: GB-A-2 136 352

D2: DE-A-33 33 220

D4: DE-C-34 22 908

D5: DE-A-32 06 062

According to the decision, no subject-matter had been
added to claim1l in a way contradicting Article 123(2)
EPC, the invention was new with respect to both D1 and
D2, and an inventive step was involved in respect of
each cited piece of prior art and conbi nations thereof.
No deci sion was taken with regard to the ground of
opposi tion under Article 100(b) EPC since the initia
argunentation on this point had not been pursued.

Opponent 1 and opponent 2 each | odged an appeal agai nst
thi s deci sion.

Oral proceedings before the Board were held on
26 Novenber 1999. In the course of the proceedings the
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respondent filed new clains 1 and 23.

Caim1l read as follows (omtting the reference signs):

An article conprising

a first substantially transparent unperforated sheet,
filmor layer, a surface of which carries a relief
formati on thereon which contains the information of a
first image or recogni zable pattern in the formof a
hol ogram or diffraction grating, said relief formation
carrying a plurality of areas of reflective materi al

t hereon, each single area being small in relation to
the total surface, covered by and conformto said
relief formation, said plurality of areas of reflective
material formng a first regular discontinuous pattern
on said sheet, filmor layer to make said first inage
or recogni zable pattern viewable by reflecting Iight

i ncident on said substantially transparent sheet, film
or layer, the discontinuous pattern of reflective areas
havi ng no correspondence with said i nage or

recogni zabl e pattern and | eavi ng uncovered regi ons of
said transparent sheet, filmor |ayer,

characterized in that

a substrate containing visual information in witten
and printed form or as a photograph, is connected to
said first sheet, filmor |ayer on the side opposite to
the viewi ng side thereof, and in that said uncovered
regi ons are substantially transparent and are present
in awdth and a proportion to said areas of reflective
material so that the visual information in witten and
printed form or as a photograph, contained on said
substrate is viewabl e behind the first inmage or

recogni zabl e pattern.
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(The italics mark the features which distinguish the
claimfromthe granted version.)

Claim23 was a correspondi ng nethod cl aim

Claim6 of the patent renmai ned unanended. It reads:

The article of any of clains 1 through 5 wherein said
substrate is a second sheet, filmor [ayer which
carries a relief formation on one of its surfaces which
is made at |east partially reflective so that a second
image is viewable in regions between the reflective
areas of the first sheet, filmor |ayer.

The appel | ants have argued that anmended claim 1
cont ai ned subj ect-matter goi ng beyond the origina

di scl osure. Moreover, at |east after the amendnent to
claim1l, also dependent claim®6 defined subject-matter
whi ch had not been disclosed. Furthernore, the

I nvention was either not new or not inventive with
respect to D2 in conmbination with D5 and al so not

i nventive over D1 considered al one or together with D4.

As to the interpretation of D1, a recent decision by
anot her Techni cal Board of Appeal was presented,

T 10/97, in which the teaching of this docunent was
expl ai ned. The deci sion al so contai ned statenents
concerni ng the obvi ousness of certain ways of producing
partially transparent |ayers. Appellant 1 suggested
that the question whether a board is bound by the
interpretation of a docunent or by obvi ousness

consi derati ons nmade previously by another board shoul d
be referred to the Enlarged Board of Appeal. The
proposed wordi ng of such a question was the foll ow ng
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(here quoted in the original German):

"1. Sind die Mtglieder einer Beschwerdekanrer bei der
Beurtei l ung des O fenbarungsgehalts ei ner Druckschrift
an di e Entschei dung bzw. Beurteilung ei ner anderen
Beschwer dekanmer gebunden, die die gleiche Druckschrift
i n ei nem ahnli chen Zusamenhang bereits beurteilt hat,
und

2. Sind die Mtglieder einer Beschwerdekamrer auch an
di e Uberl egungen der nit der gleichen Druckschrift
bereits fruher befaldsten Kammer gebunden, die sich mt
der Ubertragung der bekannten Lehre auf andere
Anwendungen bzw. mt der Modifikation der bekannten
Lehre durch den Fachmann befassen?".

The respondent argued that the anendnent to claim1l
made during the oral proceedi ngs before the Board
merely represented a fair generalisation of a specific
enbodi nent described in the patent. Furthernore, none
of the cited docunents rendered the invention obvious.
D1 di scl osed hol ograns whi ch were either opaque or

whi ch conprised transparent de-netallised areas. In the
| atter case there was no regular pattern of snal
reflecting areas covering the hologram D2 did not

di scl ose that the described security device m ght be
transparent. Therefore not even the probl em underlying
the invention, which was to permt information on the
substrate beneath the security device to be viewed,
coul d be deduced fromthis docunent. It was furthernore
doubt ful whether anything at all would in fact be
visible through the known security device. As to D4,
this docunent was far away fromthe invention as it did
not disclose a discontinuous reflecting |ayer.
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Appel lant 1 (Opponent 1) and Appellant 2 (Opponent 2)
requested that the decision under appeal be set aside
and that the patent be revoked.

The Respondent (patent proprietor) requested that the
deci si on under appeal be set aside and that the patent
be mai ntai ned as nmain request on the basis of clains 1
and 23 submtted at the oral proceedings before the
Board on 26 Novenber 1999 and ot herw se the clains as
granted, and as auxiliary request on the basis of
clainms 1 and 23 submtted at the oral proceedings
before the Board on 26 Novenber 1999 with the other
clainms as granted but without clains 6 to 10, 14 and
any reference to these clains in the other dependent
clainms, all clains to be renunbered appropriately.

Opponent 3 did not attend the oral proceedi ngs and has
not made any comments during the appeal proceedings.

Reasons for the Deci sion

The Respondent's main request

1

0373.D

The i nventi on

The invention is an article conprising a substrate with
visual information beneath a |layer carrying a relief
formation corresponding to a hologram (or diffraction
grating). The hologramis such that the visua

i nformati on behind it remains viewable. This
information is either in witten and printed formor as
a photograph. To increase the visibility of the
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hol ogram reflective material (eg alumniun) is applied
to the relief formation. However, if a continuous |ayer
were applied - as is well known in the prior art - the
visual information woul d be conceal ed. Therefore the
reflective material is in the formof a plurality of
areas, each area being small in relation to the total
surface. It is preferred (cf claim?2) that the area
spacing is 2,5 to 7,8 dots per mmand that the netal in
total covers 15%to 60% of the relief formation. Being
di scontinuous, this reflecting |ayer permts underlying
information to be viewed through it.

Interpretation of claiml

Caim1l contains the functional feature that the
uncovered regions are such that "visual information in
witten and printed form or as a photograph, contained
on said substrate is viewable" behind the hol ogram

I mage.

The Opposition Division took the view that the
expression "visual information” inplies a structure and
therefore excludes the nmere fact that sonething exists
(eg a colour). "Viewabl e" neans not just that sonething
can be perceived but also that it can be recogni sed.

The Board's opinion is that the expression
"information" as such should not be interpreted too
narromy. It is for exanple difficult to see why a
colour or a pattern which mght be typical for a
particul ar kind of docunent should be regarded as
conveying no information at all. However, since claiml
as anmended specifies expressly that the information be
in "witten and printed form or as a photograph",
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background col ours and abstract patterns can be

di sregarded. In order to conpare the invention with the
avail able prior art it suffices to note that the
present definition covers any kind of text as well as
photos (or parts of photos) containing any kind of

pi cture informtion.

The word "viewable" is taken to nean visible to a human
bei ng. The feature defines a property of the clained
devi ce. For reasons which wll beconme clear it is not
necessary for the Board to decide to what degree the

I nformati on shoul d be "vi ewabl e".

Addi tional subject-matter (Article 100(c) and
Article 123(2) EPC)

The appel lants contend that claim 1l has been nodified
both during the exam nation and at the opposition
appeal stage such that the patent in its present form
contai ns subject-matter which was not disclosed in the
application as filed.

According to the appellants, the feature "each single
area being small in relation to the total surface" in
claim1l as granted goes beyond what has been originally
di scl osed because of the vagueness of the expression
"smal |". The application as filed nentions dots present
at a density of about 25 to 400 dots per inch (1 to 16
dots per mm), but a dot which is nerely "small" m ght
be substantially |arger than that.

The Opposition Division argued that it does not matter
how smal | the dots are as | ong as the visua
i nformati on behind the hologramis still viewable. The
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Board agrees with this view The overall teaching of
the original application is indeed that the hol ogram
and the underlying information nust be viewable

si mul taneously, and this would not be possible unless
the dots (which are opaque) are sufficiently "small"
The vagueness of the word is inevitable since it is not
t he absol ute di nension of the dots which is rel evant
but the size relative to the substrate and the

i nformati on thereon.

The second feature of claim1l as granted to which the
appel l ants have objected is that the uncovered regi ons
are "present in a wdth and proportion to said areas of
reflective material" such that the visual information
IS recogni sabl e.
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Agai n, the Board agrees with the Opposition Division
that this feature has been sufficiently disclosed. From
the passage at columm 9, lines 15 to 21 of the
publ i shed patent application it is clear that the
pattern may be varied, the inportant consideration
bei ng to have enough of the hol ogram made reflective so
that a hol ographically reconstructed i mage nay be
clearly seen, but yet not too nmuch so that the visua

i nformati on beneath the hol ogramon the article being
protected renmains clearly viewabl e and readabl e. The
words "w dth" and "proportion” now in the claimado not
appear in the original text, but exact correspondence
Is not a requirenent of the EPC. The origina
application contains several exanples of proper dot
spaci ngs and percentages of reflecting parts to
unreflecting parts. The skilled person was clearly
taught to control the dinensions and spacing of the
covered regions such that the desired effect is

achi eved. The Board is satisfied that the criticised
feature does not nean anything el se than this.

During the appeal proceedings claiml was nodified by
the introduction of the expression "/visua

information/ in witten and printed form or as a

phot ograph”. The Respondent has pointed to colum 4,
lines 35 to 38 of the published application for
support: "A substrate 11 contains witten infornmation
13 printed on a portion of the surface and a phot ograph
15 attached to that sane surface". According to the
appel l ants, however, the word "or" in the anendnent | ed
to an extension of the subject-matter since the cited
passage in the application only discloses the

conbi nation of witten printed information and a photo.
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The Board m ght perhaps have shared the appell ants’
opinion if the original disclosure had been limted to
the cited passage. This quotation however refers only
to the preferred enbodinent. It is stated in the

i ntroductory part of the application that
authentication is generally needed for articles such as
"credit cards, identification cards, driver's |icenses,
transit passes, passports, stock certificates, and the
like" (colum 1, lines 13 to 15). Not all these
articles can be expected to carry both text and a
photo. In fact, the skilled man is not taught by the
original application that the nature of the infornmation
to be protected is at all relevant for the invention.
Inportant is only that there is sone information, such
as text or a photo, which should be viewabl e beneath
the hologram It would therefore be unfair to require
that the invention be limted to the preferred

enbodi nent .

However, the Board agrees with the appellants in that
t he amendnent to claim1 discussed in the preceding
paragraph | eads to an extension of the originally
subject-matter when claim6 is considered. This claim
whi ch is dependent in particular on claim11, has not
been anended itself. However, it redefines the
substrate set out in claiml1 in a decisive way: the
substrate is said to be "a second sheet... which
carries a relief formation". In other words, the
substrate is identified with a hol ogram | ayer.
According to the anended claim 1 the substrate contains
visual information in witten and printed formor a
photo. Therefore claim®6 defines a holograml ayer
containing this informati on. But such a feature is not
di scl osed anywhere in the application as filed (which
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IS not surprising, considering that the "substrate" as
described is the article to be protected).

For these reasons the Respondent's main request is
refused under Article 123(2) EPC.

The Respondent's auxiliary request

According to the Respondent’'s auxiliary request the
clains directed to nultiple hol ogram structures
(clains 6 to 10 and 14) are del eted.

Anmendnent s

It follows frompoints 3.2 to 3.4 above that the patent
docunents according to the auxiliary request contain no
subj ect-matter which extends beyond the content of the
application as filed.

The prior art

D1

D1 concerns netal lised hol ogram devi ces. As nenti oned
at page 1, lines 45 to 49, the netallised coating
preferably overlaps the area of the hologram Two
exanpl es of particular applications are of interest:

(1) At page 5, lines 40 to 70 a partially transparent
hol ogram devi ce is descri bed which allows indicia
on the docunent to which the device is attached to
show t hrough. In particular, the major part of a
passport photo may be visible whilst a portion
such as a corner of the photo is "covered by the
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netal | i sed enbossed hol ogram security device which
bonds it to the surface of the passport edge".

(2) In connection with Figures 7 to 9 a device is
shown whi ch conprises an enbossed hol ogram
(Figure 7e). According to page 2, lines 61 to 68,
this hologramis (optionally) covered with a
metallic coating (Figure 7g) and subsequently
denetallised in part (Figure 7i). The resulting
nmetal pattern as it is depicted in the figures
corresponds roughly to the hol ogram structure. The
denetallised areas will be partially transparent.
In Figure 9 an application for this kind of
hologramis given as formng a (relatively small)
bri dgi ng seal across two adjacent surfaces. It
appears that the surfaces could be the edges of a
vi deo cassette, nentioned at page 1, line 19, in
whi ch case there would probably be no indicia

behi nd the hol ogram

D2 and D5

D2 di scl oses a hologram structure in which the grating
is netallised in areas, typically 100-300 pm w de,
separated by non-netallised regions, typically 10-30 pum
wi de. The ratio between the two wi dth val ues shoul d be
approximately a factor of 10. The non-netallised
regions are provided to inprove the bondi ng between the
| ayers above and bel ow the grating (which nay be of the
sane material). Nothing is said about the hol ogram
bei ng transparent or translucent. The only application
for the hologramexplicitly nmentioned is the attachnent
to "docunents". At page 5, line 6 there is a reference
to D5, where it is said that hol ograns can be
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i ncorporated in bank notes, credit cards, passports, ID
cards, and granophone records or jackets.

D4

D4 (Figure 2) describes a device conprising a

conti nuous reflecting | ayer beneath an enbossed

hol ogram formation. On top of this hologram structure a
| ayer is provided consisting of a material which
permts witing (eg a signature). To ensure that the

hol ogram renai ns vi si bl e under the signature, the |ayer
Is arranged as a discontinuous pattern of dots. The
dots are opaque and thus partially conceal the hol ogram
structure. It is explained that the holograminage is
recogni sabl e because, generally, conplete inmage
information is available also froma part of a hol ogram
structure.

DO

DO concerns a hol ogram device which is nmade partially
transparent by applying a continuous, very thin
(typically less than 200 A) netallic layer onto the
hol ogram

Novel ty

Novelty in relation to D1

The Board finds that the exanple in D1 which cones
closest to the invention is the security device
application described at page 5, lines 7 to 70. This
device is "sem -transparent”, which neans that "indicia
on the docunent /are allowed/ to show through the
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enbossed security hologram as, for exanple, in the
case of a passport photograph where it is inportant
that the major part of the photograph is not obscured
fromview .. the photograph... remaining viewable

t hrough the hol ogrant. That far the teaching
corresponds to the invention. However, there is no

i ndication that the part of the hol ogram covering the
photo is at all netallised. According to DL "a portion
such as one corner of the photograph is covered by the
netal li sed enbossed hol ogram security devi ce which
bonds it to the surface of the passport edge". In spite
of the word "security device" - which could be
understood as inplying that the photo is not covered by
the hologram after all - the Board finds that the
interpretation which appears to nmake nost sense is that
t he hol ogram covers nore or less the entire photo but
only a small part of it is netallised. This part is
opaque.

Therefore, although information is viewabl e beneath the
hol ogram this is not due to a regular pattern of snal
reflecting areas but to a conplete absence of
reflective material .

It follows that this exanple does not destroy the
novelty of the invention.

As to the exanpl e described in connection with

Figures 7 to 9 of D1, several differences with respect
to the invention exist. Mst inportant, it is not said
that this security device is put over visua

i nformati on. Furthernore, although the device indeed
conprises a plurality of areas of reflective materi al
formng a regul ar discontinuous pattern, this pattern
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I's not without correspondence with the hol ogram i nmage.

Wth respect to D1 the appellants have referred to the
decision T 10/97 by Technical Board 3.4.1, dated

7 Cctober 1999, in which D1 is anal ysed. The appellants
are of the opinion that there are differences between
the present Board's interpretation and that of Board
3.4.1. However, the Board does not agree that such

di fferences exist. The foll ow ng conclusion about D1
drawn in T 10/97 (at point 3.2.1) nay serve to
denonstrate this point:

"Thus, a skilled person |earns from docunent /D1/ to
renove portions of an opaque reflection-enhancing |ayer
in order to allow visibility of an underlying

i nformation pattern through the hologram In the
absence of any reflection-enhancing |ayer, the

hol ographic effect will nornmally be expected to stil
exi st on the de-netallised portions of the hol ogram
but to be relatively weak".

| nportant are here the words "in the absence of any
refl ection-enhancing layer". Thus, in the view of both
boards, there is in DL no disclosure of hol ogram
portions which are partially transparent and conprise a
"plurality of areas of reflective material... formng a
first regular discontinuous pattern”.

It follows that the invention is new wth respect to
D1.

Novelty in relation to D2

D2 discloses all the features of claim 1l except one,
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viz. that the substrate should contain visua
information in witten and printed formor as a

phot ograph, which is viewabl e behind the hol ogram D2
only briefly nmentions that the substrate may be a
docunent .

Appel l ant 2 argues that the explicit reference in D2 to
t he docunent D5 has the consequence of incorporating
the uses nmentioned in this docunent into D2. But even
so, D5 does not disclose that the descri bed hol ogram
device is put on top of witten and printed infornmation
or a photo.

Therefore the invention is new wth respect to D2 as
wel | .

I nventive step

Starting from D1

Appel I ant 2 argues that the problem which the invention
solves with respect to D1 m ght be stated as obtaining
a nore honogeneous reproduction of the denetallised

hol ogram To solve this problemthe skilled person
would turn to D4. D4 inforns himthat a hol ogram i nage
can be reconstructed even if parts of the hol ogram
grating are obscured - sonething he would anyway know
fromthe general theory of hol ographics. This fact
suggests partial coverage of the hologram which nay be
achi eved sinply using half-tone techniques. Half-tone
techni ques are so well known that the skilled man could
not fail to arrive at the invention.

The Respondent points out that the reflective |ayer
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covering the hologramin D4 is not discontinuous.
Therefore this docunent is too far away fromthe

i nvention to suggest anything at all to the skilled
person.

The Board's viewis that the mssing link fromD1 to
the invention is neither provided by D4 nor by genera
know edge. The technical problemas fornul ated by
Appellant 2 is not dealt with in D4 since the
reflection |layer is continuous and needs no

i nprovenent. The solution consisting in breaking up the
conti nuous reflection |ayer and creating a regul ar
pattern of reflective areas is not nentioned either. It
may be agreed that the skilled man woul d know t hat

conpl ete hol ogram i mages can be reconstructed from

di sconti nuous hol ogram patterns. This effect may even
play a role in D1 although this is not actually said.
But from Dl no reason can be seen for providing a
reflection layer in the formof a pattern of reflective
areas. It therefore remains obscure why the skilled nman
woul d think of half-tone techniques in connection with
D1, no matter how well known such techni ques nmay be as
such.

The appellants have cited T 10/97 with a viewto
showi ng that the present invention is obvious from D1.
Thi s decision deals with a technical problemwhich is
simlar to the one proposed by Appellant 2. As to the
solution to this problemthe decision says in

particul ar that

"if partially transparent reflecting filns are
required, basically two conventional options exist:
either to use absorbing very thin sem -transparent
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metal filnms or to use non-absorbing thin transparent
dielectric filns".

Fromthis it appears that it can at nost be concl uded
that providing a discontinuous pattern of reflecting
areas according to the present invention was not a
"conventional option", an observation which hardly
strengt hens the appellants' position. Be this as it
may, the Board is of the opinion that a decision by
anot her Techni cal Board of Appeal concerning a
different invention is fundanentally irrelevant for the
assessnent of the inventive activity. Not only is no
such binding effect foreseen in the EPC, but the facts
of two different cases cannot be expected ever to be
conpletely identical. Mere simlarity is not enough
since the inventive step may hinge on details.

See al so point 11 bel ow
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Starting from D2

It is accepted by all parties that although D2

di scl oses nost features of claiml, it does not nention
that the described hol ogram structure is, or could be,
partially transparent. About 80 % of the hol ogram
surface is covered wth an opaque netal |ayer, |eaving
20 % uncovered. The uncovered parts, it nust be
assunmed, will be transparent to visible light. In order
to go fromthis teaching to the invention, the skilled
person nust first have a reason to apply the described
security device to a part of a docunent which has
printed and witten information or a photo on it.
Second, it nmust be shown that if he does so, this
information will still be "viewabl e".

The security device in D2 is intended for a "docunent".
Docunents such as bank notes or passports wll
generally contain printed witten information and/or a
photo. Since it is not said in D2 that the security
device is transparent, the skilled person would hardly
have put it over essential information. On the other
hand, he nmay well have put it over inessentia

i nformati on, such as the corner of a photo (as

di sclosed in Dl). Since no distinction can or should be
made between essential and inessential information,
this far the invention appears obvious with respect to
D2.

It remains to consi der whet her such informati on woul d
be "viewabl e" through the known security device.



0373.D

- 20 - T 0387/98

According to the appellants, it would. This is deduced
fromthe fact that in D2 only 80 % of the surface is
netal li sed, which can be conpared with the indications
i n published application corresponding to the patent-
in-suit to the effect that the invention would work
wWth up to 90 % of the area covered by alum nium (see
eg claim9).

The Respondent, on the other hand, argues that 80 %
netal lisation would not allow underlying information of
the relevant kind to be viewabl e under al

ci rcunst ances.

The Qpposition Division estimated that "perhaps even
t he background of a bank note can be conjectured”
t hrough the known devi ce.

As to this crucial issue, the Board takes the view that
t he appel l ants have not proved that anything at al
woul d be vi ewabl e through the known security device if
it is put on top of information in witten printed form
or a photo. This link is sinply m ssing and shoul d not
be repl aced by guesswork. The typical value in D2 of 80
% for the ratio of opaque reflective area to total area
I's considerably higher than the preferred interval 15-
60 % set out in claim2. For photos the preferred range
is even limted to 30 % (cf the patent-in-suit col. 10,
|.3). Therefore, the fact that text or photos are

vi ewabl e according to the invention does not
necessarily nean that they would be viewable if D2 were
followed. Nor is the ratio value of 90 % nentioned in
the original application regarded as proof that any
structure, such as one having the particul ar geonetry
di scl osed in D2, would be sufficiently transparent when
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covered by nmetal up to this degree.

The Board therefore concludes that it has not been
convi ncingly shown that the invention follows in an
obvi ous manner from D2.

Starting from DO

In DO, partial transparency is obtained by the
application of a very thin, continuous reflecting

| ayer. Conpared with this prior art, the technica
probl em sol ved by the invention is to provide an
alternative to such a layer. The appel |l ants have argued
that D4 suggests the solution according to the

i nventi on. However, the Board cannot agree that it does
for the reasons already outlined above in connection
with DL (point 9.1): D4 is not concerned with this
probl em and does not suggest a discontinuous reflection
| ayer.

The Board concludes fromthe foregoing that the
invention as defined in claiml (and in the
corresponding nethod claim?23) is patentable. It
follows that the Respondent's auxiliary request for

mai nt enance in anended formis in principle allowable.
However, since a conplete set of anmended cl ai ns have
not yet been filed and since it has not been considered
whet her anendnents nust be nmade to the description, the
Board decides to send back the case to the first

i nstance for further prosecution.

Referral of a question to the Enlarged Board of Appea

Appel  ant 2 has suggested that the Enlarged Board of
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Appeal be call ed upon to deci de whether a board of
appeal is bound by interpretations of docunents or
conclusions relating to patentability issues expressed
in a decision by another board.

The Board sees however no reason for putting the
question. First, no significant difference in the
interpretation of D1 is believed to exist between Board
3.4.1 and the present Board (see point 8.1 above).
Second, in decision T 167/93 (QJ 1997,229) it was held
that even if national principles of procedural |aw are
taken into account by virtue of Article 125 EPC, an

est oppel per rem judi catam can only exist where a
nunber of conditions are fulfilled. These conditions
are in particular that the parties to the proceedi ngs
be the sane and that the issues of fact be the sane
(see point 2.5 of the reasons). Here, already the fact
that the parties are different in the present case and
in case T 10/97 (only the present Opponent 3
participated also in the previous case) neans that no
est oppel exists. Thus the present Board is not bound by
the interpretations or conclusions expressed in that
deci si on.

For these reasons it Is decided that:

1
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The deci si on under appeal is set aside.

The matter is remtted to the first instance for
further prosecution on the basis of the Respondent's
auxiliary request taking into account that clainms 1 and
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23 are all owabl e.

The Regi strar: The Chai r man:

M Ki ehl P. K J. van den Berg
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