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Summary of Facts and Subm ssi ons

V.

1061. D

Application No. 93 400 514.1 was filed on behalf of the
applicant on 1 March 1993 and was published on
8 Septenber 1993 in Bulletin 93/36 (EPA 0 559 539).

After sone correspondence with the applicant and after
the filing by the applicant of anendnents and

nodi fications, the application was refused on the basis
of Article 97(1) EPC by decision of the Exam ning

Di vision, the notification of which was posted on

16 January 1998.

Wth a telefax dated 30 March 1998 (received by the

O fice that sane day) the representative of the
applicant filed an appeal against the decision of the
Exam ni ng Division. The appeal fee was paid on 30 March
1998.

Wth a further telefax of 30 March 1998, the
representative of the applicant filed also a request
for a re-establishnment of rights under Article 122 EPC
The fee for this application was paid on 30 March 1998.

In this request for re-establishnment of rights, the
representative of the applicant stated that he had
forwarded to the Japanese patent attorney of the
applicant the notification of the decision to refuse
the patent on 21 January 1998, drawing the attention of
this attorney to the deadline for filing an appeal, but
that he had "just" received instructions to file an
appeal .

The representative further stated that the applicant
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appeared still to be studying the case and that he
hoped that the re-establishnent of rights would be
deci ded "due to these circunstances".

By letter of 15 May 1998 the representative filed
grounds for the appeal against the decision of the
Exam ni ng D vi si on.

Reasons for the Deci sion

The Application for re-establishnment of rights

1061. D

The application for re-establishnment of rights under
Article 122 EPC is adm ssible as it conplies with the
requi renents of Articles 122(2) and 122(3) EPC.

However, the re-establishment of rights under

Article 122 EPC can only be granted if the applicant
was unable to observe a tine limt in spite of all due
care required by the circunstances.

The only facts as neant by Article 122(3) EPC which are
stated in the application for re-establishnment of
rights are that the representative of the applicant has
notified his client of the refusing decision shortly
after the notification by the Ofice was posted and
that he filed an appeal just after he received

I nstructions to do so.

It is however not sufficient that the representative
has taken all due care. Also the applicant itself has
to conply with this requirenent, see T 381/93 and
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J 3/93, both not published in the Q) EPO It follows
fromthe statenent of grounds that the applicant itself
did not take any action. It was in fact the Japanese
associ ate who on 23 March 1998 instructed the European
representative to file an appeal. No reasons have been
forwarded why the applicant was unable to give its
instructions in due tinmne.

The statenment that the applicant appears still to be
studyi ng the case cannot be regarded as a sufficient
reason for re-establishnent.

5. As it has not been made clear to the Board that the
applicant has taken all due care required by the
ci rcunstances, the application for a re-establishnent
of rights has to be refused.

The appeal

6. The deci sion of the Exam ning Division was posted on
16 January 1998. So having regard also to Rule 78(2)
EPC, the tinme limt for filing the appeal was 26 Mrch
1998. As the appeal fee was paid only on 30 March 1998,
the appeal is deened not to have been filed
(Article 108, second sentence).

O der

For these reasons it is decided that:

1. The request for re-establishnment of rights is rejected.

1061.D
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2. The appeal is deened not to have been filed.

3. The appeal fee is to be reinbursed.

The Regi strar: The Chai r man:
S. Fabi ani F. Gunbel
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