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Summary of Facts and Subm ssi ons

1946. D

Eur opean patent No. 0 324 007 was granted for the
contracting states AT, BE, CH D, FR, GB, IT, LI, LU,
NL and SE, on the basis of nine clains contained in the
Eur opean patent application No. 88 906 506. 6
originating frominternational application

No. PCT/ US88/ 02253 (i nternational publication

No. WD 89/00421 - hereafter called "the originally
filed application"), filed 8 July 1988, claimng a
priority date of 10 July 1987 from US application

No. 71914.

Claiml as granted reads as foll ows:

"1l. Use of a mxture of the enantioners of ibuprofen
formulated in conbination with a nontoxic
phar maceutically acceptable carrier or diluent
that permits release of said mxture so as to
obt ai n hastened onset of analgesia, said mxture
of the enantioners of ibuprofen conprising at
| east 90% by wei ght of S(+)ibuprofen and no
greater than 10% by wei ght of R(-)ibuprofen, for
t he manufacture of a solid-state nedi canent that
elicits an onset-hastened and enhanced anal gesic
response in a human suffering frompain and in
need of such treatnent.”

Seven oppositions were filed against the granted patent
by the Respondents and Opponent 06 who wi thdrew his
opposition during first instance proceedi ngs. Each
Opponent objected to the patent on two or nore of the
grounds of lack of novelty, lack of inventive step
under Article 100(a) EPC, insufficiency of disclosure
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under Article 100(b) EPC and extension beyond the
application as originally filed under Article 100(c)
EPC. O the numerous docunents cited during the
opposition proceedings only the follow ng remains
rel evant to the present deci sion:

(1) EP-A-0 267 321, filed on 14 Novenber 1986 for the
contracting states AT, BE, CH DE, ES, FR @B, GR
I T, LI, LU NL and SE and published on 18 May
1988.

L1l By a decision posted on 11 February 1998, the
Qpposi tion Division revoked the patent under
Article 102(1) EPC

The Qpposition Division found that the wordi ng of
claiml as granted "carrier....that permts...so as to

obtain..." introduced a specific function of the
carrier, which could not be derived fromthe

application docunent as originally filed.

More particularly, it was pointed out that the
originally filed application clearly indicated that the
cl ai med hastened onset and enhanced anal gesi c effect
resulted only fromthe use of the S(+)i buprofen

enanti oner and that accordingly the feature
"...acceptable carrier or diluent that permts rel ease
of said mxture so as to obtain hastened onset of

anal gesi a. .
EPC.

was not all owabl e under Article 123(2)

The deletion of said feature would result in the
broadeni ng of the scope of claim1l as granted contrary
to Article 123(3) EPC

1946. D N
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In the Opposition Division's viewthe two auxiliary
requests presented in the course of the proceedings in
the sane way conprised unal |l owabl e anmendnents as to the
rel ease function of the said carrier or diluent in
order to obtain hastened onset of anal gesia and
accordingly al so contravened Article 123(2) EPC

The Qpposition Division did not share the Opponents
obj ections to another feature of claim1 as granted
explaining in detail that the use of a m xture of
enanti omers found support in the originally filed
docunent s.

The Appel l ant (Patentee) | odged an appeal against the
said decision and filed newclains in the formof three
auxiliary requests. Oral proceedings took place on

7 July 1999 during which the Appellant requested that
in claiml as granted (main request) and in claim1 of
each of the auxiliary requests between the words with
and non-toxic "a" should be replaced by "an inert".

At the end of the oral proceedings the Appellant sought
to introduce a fourth auxiliary request. Since no basis
could be shown for the newly added disclainmer in
claim1l of this request, this request was regarded as
clearly unal |l owabl e under Article 123(2) EPC and
therefore not admtted into the proceedi ngs.

Caiml of the first auxiliary request reads as
fol | ows:

"1l. Use of a mxture of the enantioners of ibuprofen
formulated in conbination with an i nert nontoxic

phar maceutically acceptable carrier or diluent,
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said m xture of the enantioners of ibuprofen
conprising at |east 90% by wei ght of S(+)i buprofen
and no greater than 10% by wei ght of

R(-)i buprofen, for the manufacture of a solid-
state nedi canent that permits rel ease of said

m xture so as to obtain hastened onset of

anal gesia and that elicits an onset-hastened and
enhanced anal gesic response in a human suffering
frompain and in need of such treatnent."
(enmphasi s added in order to show anmendnents in
conparison with claim1l as granted)

Caiml1l of the second auxiliary request contains the

fol |l owi ng amendnent s:

”1_

Use of a m xture of the enantioners of ibuprofen
formul ated in conmbination with an inert nontoxic
phar maceutically acceptable carrier or diluent,
with the proviso that sustained rel ease
formul ati ons are excluded,...."

(enphasi s added in order to show anendnents in

conparison with claim1 as granted)

Claim1 of the third auxiliary request contains the

foll ow ng anendnents:

"1.

Use of a mxture of the enantioners of ibuprofen
formulated in conmbination with an inert nontoxic
phar maceutical ly acceptable carrier or diluent
that permits release of said mxture so as to

al |l ow hastened onset of analgesia,...."
(enphasi s added in order to show anendnents in

conparison wwth claim1 as granted)
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The argunents of the Appellant, both in the witten
procedure and at the oral proceedings may be summari sed
as foll ows:

The core of the clainmed invention was sinply the use of
S(+)i buprofen contai ning at nost 10% by wei ght of the
R(-)formto achi eve a hastened onset and an enhanced
anal gesi ¢ response. The description of the patent in
suit contained a reference to sustained rel ease
formul ati ons but the clained subject-matter clearly
excl uded sustai ned rel ease fornul ati ons. Mreover,
several passages in the description as originally filed
expressly referred to preferred i medi ate rel ease
formul ati ons. Having regard to the disclosure of the
description, inter alia pages 16/ 17 and particularly
claim37 as originally filed, there was no doubt that

t he nmedi canent should be fornulated or the

phar maceuti cal conposition should be adapted so as to
obtain the desired degree of hastened onset and
enhanced anal gesia. It was particularly pointed out
that the carrier or diluent allowed this effect to
occur but that there was no pharmaceutical activity by
the carrier or diluent itself.

Since the hastened onset of anal gesia was only caused
by the S(+)i buprofen, the recitation of "permts"

excl uded protection when the carrier or diluent did not
permt such release of the ibuprofen m xture. The
Appel | ant enphasi sed that there was no legitimate basis
for interpretation of the clains in a nmanner which was
contrary to the disclosure of the description of the
patent in suit.

Accordingly, in the Appellant's view the clained
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subject matter did not contravene Article 123(2) EPC
and there was no ground to object under Article 123(3)
EPC.

The Appellant furthernore took the view that

docunent (1) did not disclose hastened onset of

anal gesia and thus the clained subject matter was novel
under Article 54(3) EPC

It was stressed that neither the serum plasma | evel of
the active agent nor the distribution of a nedi canent
in a mammal i an organi smwas correlated to anal gesic
response in mammal i an organi sns. Accordingly, it was
not possi ble to conclude that increased plasm |evels
after adm nistration of S(+)ibuprofen instead of

R(-)i buprofen as descri bed on page 9 in docunent (1)
was to be regarded as a disclosure of hastened onset of
anal gesi a. Modreover, there was no suggestion that quick
di stribution to, and occurrence of the active agent of
an anal gesi ¢ nedi canent at, the site of action

i mredi at el y cause anal gesi a.

The Appel |l ant agreed that regarding the use for

anal gesia treatnent in general and the conponents in

t he pharnmaceutical conposition there was no difference
between the patent in suit and docunent (1) but by the
specific use of the said pharnmaceutical conposition the
patent in suit provided a new technical teaching for
the i nproved handling of pain. Before the priority date
of the patent in suit S(+)ibuprofen was not known as a
so-called pain killer and patients had never been
treated with S(+)i buprofen for hastened onset. The
nunerical results (figures) of Table 1 on page 8 and
the graphs of Figure 1 on page 9 of docunent (1)
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showi ng receptiveness to electric stimuli of the nerves
of nonkeys did not allow any conclusion as to the tine
when the anal gesic effect can be first detected. The
nunmerical results and graphs of docunent (1) showed
not hi ng nore than an onset of insensitivity over

i ncreased electricity after about thirty m nutes.

The Respondents contested these argunents and inter
alia took the view that having regard to the comon
general know edge in the field of pharmaceutics, it was
technically nmeani ngl ess to assune that the carrier of a
medi canment could be inert as to the rel ease function of
the active conponent. Therefore, the additiona
characterisation of the carrier or diluent by the
[later] introduction of the wording "an inert"” into the
use claimcould either be regarded as pure cosnetic
change to the wording of the claimor would introduce
new matter if the intention was to change the function
of the carrier or diluent in the conposition as to a
specific drug rel ease profile.

Moreover, in the Respondents' view the sequence of the
wording of claiml as granted "carrier....that
permts...so as to obtain..." should be read as one
techni cal function and therefore nust be understood to
mean that only in conbination with a specific rel ease
function of the carrier was it possible to achieve the
hast ened onset of anal gesia. There was, however, no
support for such a very special function of the carrier
in the originally filed application. The Respondents
put particular weight on the fact that the Appell ant
only introduced the particular function of the carrier
or diluent into the claimin order to establish novelty
of the subject-matter of the patent in suit over the
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prior art disclosure. In the Respondents' viewthe

di scl osure of preferred i nmedi ate rel ease formnul ati ons
in the description as originally filed and the

excl usi on of sustained release fornul ations coul d not
support the clainmed specific functional rel ease

requi renment of the carrier or diluent. The rel evant
passages in the description as originally filed did not
say that imedi ate rel ease of the active ingredi ent was
necessary to obtain an onset-hastened anal gesic effect
and there was no disclosure about the release rate or
profile required for non-sustained rel ease conpositions
to achi eve an onset-hastened effect. Myreover, parts of
the said rel evant passages were deleted in the text of
the granted specification. It was accordingly the
Respondents view that none of the requests fulfilled
the requirenents of Article 123(2) EPC and after

del etion of the disputed passages were open to

obj ections under Article 123(3) EPC

As regards the question of novelty under Article 54(3)
EPC it was pointed out that the ibuprofen nedi canment
described in the originally filed application could not
be di stingui shed fromthe nedi canent disclosed in
docunent (1). The worked exanples in docunent (1)
clearly showed that this prior art did not exclusively
relate to sustained rel ease fornul ations but also
related to i medi ate or rapid rel ease formul ati ons by
usi ng conventional carrier material. Moreover,

docunment (1) clearly indicated that the S(+)formis
responsible for a quick distribution of ibuprofen in
hi gh concentrations to the site of action. The quick
appearance of ibuprofen in high concentrations at the
site of action was clearly an indication of a hastened
onset of anal gesia. This was confirned by the
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experinmental results shown in Table 1 and Figure 1 of
docunent (1). Accordingly, the Respondents concl uded
that the patent in suit related to subject matter

al ready described in the prior art but clained in a
di fferent wording.

The Appel |l ant requested that the decision under appea
be set aside and that the case be remtted to the
Qpposition Division for the exam nati on of novelty and
i nventive step on the basis of one of the foll ow ng
sets of clains:

Clains 1 to 9 as granted - nmin request,

Clains 1 to 9 as filed with letter dated 1 July 1999 -
first auxiliary request,

Clains 1 to 9 as filed with |letter dated 7 June 1999 -
second auxiliary request,

Clains 1 to 9 as filed with letter dated 2 July 1999 -
third auxiliary request,

with the further anendnent in Claiml1l of all four sets
of claine that in Caim1l between the words with and

nontoxic "a" is replaced by "an inert".

The Respondents requested that the appeal be di sm ssed.

After the decision of the Board was nmade and, on 8 July
1999, announced at the conclusion of the ora

proceedi ngs, the Appellant sought to submt further
requests by a letter of 22 July 1999. Having given its
deci sion, by which it is bound, the Board could not
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consi der these further requests.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. Taking into account the disclosure of the patent in
suit as originally filed (see particularly page 15,
lines 10 to 29 and page 17, lines 7 to 19), show ng
that the solid-state nedi canent manufactured for the
cl ai med use of S(+)ibuprofen nay contain any suitable
nont oxi ¢ pharmaceutically acceptable inert carrier
material well known to those skilled in the art of
phar maceutical fornulations, the Board shares the
Respondents' view that the addition of "an inert" in
claim1l of each of the four requests represents pure
cosneti c anendnent to the clained subject matter.
Having regard to fornmer Rules 57(1) and 58(2) EPC (new
Rul e 57(a) EPC entered into force 1 June 1995), it has
rightly been enphasised eg in decisions T 295/87, QJ
EPO 1990, 470; and T 829/93 of 24 May 1996, (see 6.2 of
the reasons), that opposition proceedi ngs do not
provi de an opportunity to the Patentee nerely to
I mprove the drafting of the clainms. Accordingly, there
is sufficient reason not to allow the cosnetic addition
of the words "an inert".

However, this amendnent is only peripheral to the
substantive issues to which the parties' argunents have
been principally addressed and accordingly, the Board
considers it would be inappropriate to allowthis
formal issue to determ ne the appeal.

1946. D N
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The Board notes that the Qpposition D vision did not
deci de on the grounds of opposition under

Article 100(b) EPC and that in the course of the appeal
proceedi ngs the Respondents did not continue to argue
for insufficiency of disclosure of the invention.
Nevert hel ess, the Board has carefully studied the
witten subm ssions during the proceedi ngs before the
Qpposition Division and as a consequence sees no reason
to return to the question of sufficiency of disclosure.

The Board al so sees no reason to take up the question
of clarity of the anendnents to the clains in each of
the four requests under Article 84 EPC

Articles 54(1) and (2) EPC as well as Article 56 EPC
are in this case not at issue.

However, it is observed that the disputed passage
"carrier....that permts...so as to obtain..." was
introduced in claim1 before the grant of the patent in
order to overconme a novelty objection under

Article 54(3) EPC vis-a-vis docunent (1), that the
Respondent s subsequently raised an objection under
Article 123(2) EPC that the added passage involved a
new particular meaning and that in reply the Appellant
argued that the said passage did not have that neaning
but a nore restricted one. The interpretation of this
passage nmuch di sputed between the parties is decisive
not only for the question of added subject-matter under
Article 123 (2) EPC but also, and equally for the
objection to novelty under Article 54(3) EPC nai ntai ned
I n appeal proceedings in particular by Respondent
(Opponent) 04. In this situation it is appropriate that
both these grounds be consi dered together. This not
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only avoids an unnecessary delay caused by a remttal,
it also ensures that the judgenent is based on the sane
interpretation for both questions. In those

ci rcunstances the Board exercised its power under
Article 111(1) EPC and did not remt the case to the
first instance for the purpose of deciding the issue
under Article 54(3) EPC.

Apart fromthe functional interpretation of the wording
“carrier....that permts...so as to obtain...", the
Board sees no reason to deviate fromthe Qpposition
Division's decision that the use of "a m xture" of the
enantioners according to claim1l as granted does not
contravene Article 123(2) EPC and al so concl udes t hat
each of the other features of claim1l as granted finds
support in the originally filed application. The sane
applies to claim1 of the main request and each of the
three auxiliary requests in the appeal proceedi ngs
since the auxiliary requests nerely represent attenpts
to refornulate the wording of claim1l1l in order to
clarify the intended understandi ng of the function of
the carrier.

In addition to the disclosure in the originally filed
application referred to at the start of paragraph 2
relating to the carrier nmaterials suitable for the

cl ai med use, the description as originally filed on
page 11, lines 5 to 13, contains the clear teaching

t hat one aspect of the invention underlying the patent
in suit is a "pharnmaceutical conposition of matter for
use in eliciting an onset hastened and enhanced

anal gesic response in mamals..... conprising an

effective anal gesic unit dosage anmpunt of
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S(+)i buprofen...”

and that "Typically, S(+)ibuprofen is associated with a
nont oxi ¢ pharnmaceutically acceptable inert carrier or

di luent therefor" (enphasis added).

7.2 Moreover claim37 as originally filed relates to "A
phar maceutical conposition of nmatter adapted to elicit
an onset - hast ened and enhanced anal gesic response in a
mammal i an organi sm..conprising...an effective anmount
of the S(+)ibuprofen enantioner....and a nontoxic
phar maceutically acceptable carrier or diluent

therefor" (enphasis added).

7.3 In the light of this disclosure, the Board concl udes
that the wording of claim1 both as granted and
according to the main request and the auxiliary
requests can only be understood as neaning that in the
m xture of the enantioners of ibuprofen fornulated in
conbination with a carrier or diluent, the carrier or
di luent has at | east the normal function of permtting
rel ease of that m xture in order to allow the effect of
hast ened onset of analgesia to be obtained. It was
undi sputed by the parties that the action of rel ease of
the active ingredients of a nedi canent cannot be
functionally separated fromthe presence of the carrier
i n the pharmaceutical conposition.

Accordingly, there is in any event a mninmal, but only
m nimal, contribution of a carrier or diluent to the
phar maceutical effect of a nedicanent, in the present
case the absence of inhibition of the desired hastened
onset of analgesia; in other words, it at |east allows

1946. D N
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that effect to occur.

For these reasons the Board cannot see any basis for
stretching the plain neaning of claiml to the
technically speculative interpretation of the claim
such that achi evenent of the desired hastened onset of
anal gesia is not linked to the normal rel ease function
of a pharmaceutically inert carrier but is exclusively
linked to a specific pharmaceutical interaction of the
carrier or diluent with S(+)i buprofen. Such an
interpretation would contradict the clear disclosure of
the originally filed docunent.

In these circunstances, the Board can only concl ude
that claim1 of the main request does not contravene
Article 123(2) EPC and that the same reasoning as to
the function of the carrier or diluent would apply to
claim1l of each of the auxiliary requests, which
accordingly can be regarded as describing the sane
subj ect-matter. Consequently, an objection under
Article 123(3) EPC does not ari se.

Docunent (1) (see claiml, Exanple 1 and page 3,

lines 4 to 11 and 48 to 51) discloses the use of

S(+)i buprofen fornmulated in conbination with a nontoxic
pharmaceutically acceptable carrier or diluent that
permts rel ease of S(+)ibuprofen, for the manufacture
of a solid-state nedicanent that elicits an anal gesic
response in a human suffering frompain and in need of

such treatnment.

Docunent (1) clearly teaches on page 3, lines 18 to 22
that in order to achieve sufficient pharnacol ogi ca
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effect in humans it is of decisive inportance that pure
S(+)enantioner is used, since only then is a
sufficiently high concentration in the bl ood achieved
qui ckly enough, this being necessary for quick
distribution to the site of action. Subsequently, it is
i ndi cated that after adm nistration of the S(+)forma
substantially higher concentration at the site of
action is achieved than when the racemate or R(-)form
Is applied.

Docunent (1) does not expressly nmention the use of a

m xture of the enantioners to obtain hastened onset but
refers to pure S(+)ibuprofen in order to obtain

anal gesi ¢ response. However, it is to be noted that
claim1 of the main request and the auxiliary requests
relates to the "use of a mxture of the enantioners of
i buprofen..... conprising at |east 90 % by wei ght of
S(+)i buprofen and no greater than 10 % by wei ght of
R(-)i buprofen...”, without defining an upper limt of
the S(+)enantioner and a lower limt of the
R(-)enantioner. According to several passages in the
description as originally filed, inter alia on page 10,
lines 23 to 28, it is indicated that one aspect of the
invention is "admnistering....an effective onset-

hast eni ng anal gesi ¢ anount of S(+)i buprofen
substantially free of R(-)i buprofen” and it is further
indicated in the description as originally filed (see
page 12, second paragraph) and the specification of the
patent in suit (see page 6, lines 8 to 12) that npst
preferably 99% or nore of the ibuprofen content is in
the formof the S(+)enantionmer. This nmeans that the

m xture as clained may contain the R(-)enantioner in
very | ow anbunts down to the detection limt. That
meaning is not affected by the fact that the
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characterisation "S(+)ibuprofen substantially free of
R(-)i buprofen" has been renoved fromthe description
before granting the patent in suit since, with the |ack
of alower limt of R(-)ibuprofen, claiml1 of the main
request still conprises an enbodi nent with the
attribute "substantially free of R(-)i buprofen”.

Moreover, the description as originally filed on

pages 20/22 and the specification of the patent in suit
on page 8, lines 17 to 37 contain a reference to prior
art show ng a conmon net hod of preparing S(+)i buprofen
by resolution of racem c ibuprofen and purification
froman ether extract and the possibility of achieving
95% optical purity and in a special nethod the
possibility of obtaining a m xture with 99% S-i soner
and 1% R-isonmer (ww). Further, the said prior art was
al so published before the priority date of

docunent (1).

Si nce docunent (1) also indicates that S(+)i buprofen is
obt ai ned by a conventional optical resolution including
purification with an ether extract, it is clear that
the reference to a pure S(+)enantioner in docunent (1)
nmeans the sane grade of purification as required by the
meani ng "m xture of the enantionmers of ibuprofen” in
the patent in suit. In the light of these facts there
is no roomfor the assunption that docunment (1) and the
patent in suit refer to different pharnmaceutica
activities.

The Appel |l ant argued that the patent in suit, in
addition to the teaching of docunent (1), provided in
the formof a second nedical indication within the
meani ng of decision G 5/83, QJ EPO 1985, 64, the
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achi evenent of hastened onset of anal gesia as a novel
teachi ng not nmade available to the public before the
filing date of the patent in suit.

The Board can agree that the achi evenent of an

anal gesi c response in a human by using a specific
pharmaceuti cal conposition may represent a nedica

i ndi cation, but has strong doubts whether the nere
reference in a claimto hastened onset of analgesia, if
the anal gesic effect of that conposition is known from
the prior art, can be regarded as a second or further

nmedi cal indication within the neaning of G 5/83.

The fact of the matter is that in the field of

phar macodynami cs there is a | ack of a convention or
quantitative definition about the neaning of hastened
onset of anal gesia and that the description of the
patent in suit contains nerely an expl anation of onset
time inrelative terns (see page 14, first paragraph of
the originally filed application, and specification of
the patent in suit page 6, lines 32 ff - "...onset tine
for anal gesia can be reached, on the average, about
one-third sooner when S(+)i buprofen is used rather than
when racem c i buprofen is adm ni stered, dependi ng on
the dose |l evel and the severity of the pain..."
(enphasi s added) - ). Accordingly, the fact that the
prior art does not expressly nention hastened onset
does not automatically establish novelty of the clained
use.

It remains therefore to deci de whether, on the basis of
what is commonly understood in the field of

phar maceutics, the fornulation "hastened onset” in
conbination with the other features of claim1 allows
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one to distinguish at |east quantitatively the

anal gesi ¢ response to be achi eved by S(+)i buprofen as
described in the patent in suit fromthat disclosed by
docunent (1).

The Board agrees with the Appellant's subm ssion that a
qui cker distribution in higher concentration of a
pharmaceutically active agent to the site of action in
conmpari son with another active agent does not
necessarily nean that the quicker agent shows a better
phar macol ogi cal activity. However, as regards the
activity of the S(+)form docunent (1) refers on

page 3, lines 32/33 to a so-called reverse synergismin
that S(+)i buprofen shows at half the dose a greater
activity than the correspondi ng racemate.

Since the patent in suit and docunment (1) refer to the
sane racemate of ibuprofen as a basis for conparing the
phar macol ogi cal activity of the S(+)enantionmer and
since both refer to pharmacol ogical activity in the
form of anal gesic response, it can only be concl uded
that the reference in docunent (1) to S(+)ibuprofen in
hi gher concentrations reaching the site of action nore
qui ckly with a higher activity neans nothing el se than
hast ened onset of anal gesia. Accordingly, docunent (1)
di scl oses the sane pharmacol ogi cal effect of

S(+)i buprofen as the patent in suit but sinply
expressed by other wording.

This conclusion is supported by the evaluation of the
anal gesic activity of ibuprofen as described in
docunent (1) on pages 5 to 9 by tests with electrically
stinmul ated afferent nerves of the feet of female Rhesus
nonkeys. As regards the validity of tests carried out
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wi th nonkeys, docunent (1) indicates on page 3, lines 9
to 11 nore generally that "These findings originate
from anal gesi a tests on nonkeys which, on the basis of
their phylogenetic position are nost simlar to humans
in their netabolic characteristics. These results could

al so be shown in humans." According to the nunerica

val ues of the test results on page 8 and the
correspondi ng graphs in Figure 1 on page 9,

S(+)i buprofen shows in conparison with the ibuprofen
racemate that, after the first 30 mnute interval of
the test period a nearly 50% hi gher change (+9.5 in
conparison with +6.4) of the voltage was required to
achieve a stimulus response in the femal e Rhesus
nonkeys. By extrapol ation fromthe correspondi ng graphs
in Figure 1, it is clear that these test results not
only show an enhanced anal gesic response at a fixed
time, which was not disputed by the Appellant, but also
showin relative terns that during the first test
interval a fixed value of nedi an percentage change in
the threshold value is achieved earlier in the case of
S(+)i buprofen (the steep slope of the curve
representing the test values), which neans that a
quantitative difference in the onset of analgesia to be
achi evabl e by S(+)i buprofen is also derivable from
Figure 1, which accordingly also allows the concl usion
to be drawn that the solid-state nedi canent descri bed

i n docunent (1), when containing S(+)ibuprofen instead
of the racemate, elicits an onset-hastened anal gesic
response in a human suffering frompain and in need of
such treatnent.

The Board agrees with the Appellant's subm ssion that
neither Table 1 nor Figure 1 allow a conclusion as to
the absolute tine of hastened onset to be drawn.
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However, since claim 1l of the main request does not
require an absolute tine interval for the hastened
onset of anal gesia to be achi eved by the nedi canent,
the Appellant's criticismof that aspect of the test
results in docunent (1) and the statenent that
according to the patent in suit hastened onset of

anal gesia is already achieved after a period of 15

m nut es, cannot have any influence on the question of
novelty of the subject matter of the patent in suit in
conparison with the disclosure in docunent (1).

Therefore, in the light of the disclosures in
docunent (1), the Board can only conclude that the
subject matter of claim1 of the main request |acks
novelty within the neaning of Article 54(3) EPC

8. 14 The sane applies to the subject matter of claim1l of
each of the three auxiliary requests since the
auxiliary requests nerely represent attenpts to
refornmul ate the wording of claiml in order to clarify
t he i ntended understandi ng of the function of the

carrier.

O der

For these reasons it Is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

1946. D
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