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Summary of Facts and Subm ssi ons
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The applicant filed this appeal against the decision of
the exam ning division to refuse the European patent
application No. 96 103 503.7. The reason given for the
refusal was that the subject-matter of clains 1 and 4
as originally filed | acked novelty with respect to the
prior art disclosed in EP-A-0 606 766 (D1).

The contested decision is essentially based on the
finding that the "circuit details" of Figure 1 of the
present application were anticipated by D1, in
particular Figure 6. Differences in the "particular

di mensi oning"” referred to by the applicant were

consi dered as irrelevant because the clains did not
contain correspondi ng features. Dependent clains 2, 3
and 5 were held not to contribute anythi ng patentable
because the "circuit details" added by these clains
were included in Figure 1 of the present application
which was fully anticipated by the prior art disclosed
i n DL.

Wth letter dated 24 January 2000 filed in response to
a conmuni cation issued by the board, the appell ant
filed anmended clains 1 to 4 (headed "nain request"),
claim1l of which was anended during oral proceedings
hel d on 22 February 2000.

Caiml1l now reads as foll ows:

"A Bi CMOS | ogi ¢ gate conprising:

a pair of MOS transistors (6, 7) having their sources
coupl ed with each other and having their gates supplied
W th respective conplenentary |ogic input signals;
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a constant current source connected between a
connection of said sources of said MOS transistors (6,
7) and a first termnal (VEE) of a power supply, said
constant current source including a bipolar transistor
(5) with a base controlled by a reference voltage
(VCS);

a pair of load elenents (3, 4) each connected between
the drain of a respective one of said MOS transistors
(6, 7) and a second term nal (G\ND) of said power
supply, and wherein the voltage differences generated
by said pair of |oad elenments (3, 4) are output as
respective conplenentary |ogic output signals, and

a drain current intensity of the MOS transistor (6, 7),
which is in an ON-status, is determ ned by a current
intensity of said constant current source;

characterized in that

circuit constants of the Bi CMOS | ogic gate, including
current intensity of said constant current source, said
pair of said MOS transistors (6, 7) and resistances of
said |load elenents (3, 4) are designed so that an input
dynam c range is nore than 1/2 of an output dynamc
range and not nore than the output dynam c range."

Clains 2 to 4 are dependent on claiml.

The appel | ant argued essentially as foll ows:

The contested decision already admtted that subject-
matter conprising the particul ar di nensioning of the
circuit as now specified was new over the cited prior
art. D1 nerely disclosed CMOS to ECL | evel converters
where the i nput dynam c range was hi gher than the
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out put dynam c range as could be seen from Figure 7B of
D1. The subject-matter of claim1l was thus novel.

In the oral proceedings before the board, the appell ant
declared that he did not wish to comment on the
significance of the distinguishing features since the
only ground for refusal, |ack of novelty, was overcone
by the anended cl ai ns.

The appel | ant requested that the decision under appea
be set aside and that the case be remtted to the first
i nstance for further prosecution of the application on
the basis of claiml as filed in the oral proceedi ngs
and clains 2 to 4 as filed with the letter dated

24 January 2000.

Reasons for the Deci sion

1

0575.D

The appeal is adm ssible.

The question to be answered in this appeal is whether
the subject-matter of clains 1 to 4 is new with respect
to the state of the art disclosed in D1. However, the
cl ai rs have been anended in the appeal proceedi ngs, and
it has to be first exam ned whether the anmendnents are
al | onabl e and whether the clains are sufficiently clear
for the question of novelty to be deci ded.

Caim1l has been anended by adding features to claim1l
as filed and by inproving its |anguage. The additiona
features are disclosed in the application as filed on
page 12, lines 4 to 8, in conbination with Figure 1
(the last feature of the first part of claiml), in
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clains 5 and 16 and on page 8, lines 17 to 21, in
conbination wwth Figure 3 (characterising portion of
claim1l). Dependent clains 2 to 4 are respectively
based on clains 5, 2 and 3 as filed. Cains 1 to 4
therefore do not infringe Article 123 (2) EPC.

The term "dynam c range”, in its general neaning in
different electrotechnical fields, usually refers to a
ratio or a difference of maxi num and m ni mum si gna

| evel s, often expressed in decibels. The terns "i nput
dynam ¢ range"” and "out put dynam c range" used in the
characterising portion of claiml1l are to be seen in the
context of the conplenentary |ogic input and out put
signals of the BICMOS |l ogic gate. On a context-rel ated
construction of these terns as used in the present
application, they refer to an i nput dynam c range which
is determ ned by logic high and | ow input signal |evels
capabl e of causing a correspondi ng change in the output
signal levels determ ning said output dynam c range. In
ot her words, these terns refer to the logic swng at an
out put of the Bi CMOS gate as clained (see also claim2)
when the | ogic input signal changes between acceptabl e
l ogic high and Iow levels within the specified input
dynamic range. Claim1l specifies a relationship between
the i nput dynam c range and the correspondi ng out put
dynam c range. The description of the application as
filed (page 4, lines 11 to 15, in conbination with
Figure 14; page 14, lines 11 to 24, and page 15,

lines 14 to 20, in conbination with Figure 3) explains
that the logic gate of the present application, due to
the fact that MOS transistors have a smaller nutua
conduct ance conpared with bipolar transistors, results
in a smaller difference between the input dynam c range
and the output dynam c range, as conpared to the known
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ECL gate shown in Figure 12 of the present application.

These passages all refer to enbodi nents where the
dynami c range is expressed as a voltage difference

(in mV). However, it is noted that in the case of the
di scl osed exanple of input voltage levels (0.9 V and
1.5 V; see page 19, lines 5to 7) and if output voltage
| evel s are the sane as the input voltage |evels ("have
the sane voltage swing width", see claim2; "voltage
gain ... not smaller than 1", page 15, lines 14 to 16),
a conparison of a ratio of (typical) input voltage
levels with a ratio of (typical) output voltage |evels
coul d al so nake technical sense. This does not however
i nfl uence the decision on novelty (see point 6 bel ow).

D1 (page 1, lines 10 to 17; Table 2; Figures 6 and 7B)
di scl oses a Bi CMOS | ogi c gate conprising the features
of the first part of present claim1l as was

acknow edged by the appellant. These circuits serve to
convert CMOS input signals to ECL or CM. out put
signals. The input dynam c range of these gates with
CMXS levels at the inputs (approximately 3 Vor 0V) is
therefore greater than the output dynam c range (ECL

| evel s of 800 nV or 400 nV) independently of whether
the dynam c ranges are taken as voltage differences or
as voltage ratios. Caiml of the present application,
however, specifies that the input dynam c range is "not
nore than the output dynam c range" which excl udes
converters of this type.

The subject-matter of claim1 shall thus be considered
to be new (Articles 54(1) and (2) EPC) with respect to
the state of the art disclosed in D1. Clains 2 to 4 are
dependent on claim 1l and shall thus al so be consi dered
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to be newwith respect to the state of the art
di scl osed in D1.

8. The board wi shes to enphasi ze that the departnent of
first instance shall be bound only by the ratio
decidendi (Article 111(2) EPC) in so far as it has been
deci ded that the subject-matter of the present clains 1
to 4 is novel over D1I. O her questions, in particular
whet her the clainmed subject-matter involves an
I nventive step have been left for the first instance to
deci de upon. Furthernore, although the board considers
the clains to be clear enough to enable it to establish
novelty, it may be that further anendnents may be
necessary to satisfy all the requirenents of the
Convention, including the specification of all the
essential features for solving the probl em underlying
the present application.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The case is remtted to the first instance for further
prosecution of the application on the basis of claim1l

as filed in the oral proceedings and clains 2 to 4 as
filed with the letter dated 24 January 2000.

The Regi strar: The Chai r man:

0575.D
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M Ki ehl W J. L. \Weeler
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