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Summary of Facts and Submn ssions

This appeal is froman interlocutory decision of the
Qpposi tion Division concerning the mai ntenance of

Eur opean patent No. 0 341 071 in anended formon the
basis of a request submtted during oral proceedings
before the Opposition Division. Said patent was
directed to detergent conpositions.

Claim1l as anended read as foll ows:

"1. A aqueous, liquid, detergent conposition
conpri si ng:

(a) a C8-C18 al kyl polyglycoside surfactant having an
aver age degree of polynerisation of from1 to 1.4,

(b) a primary al kyl sul phate surfactant,

(c) a surface active betaine and/or am ne oxide; and
optional ly;

(d) an et hanol am de,

wher ei n:

- t he amount of anionic surfactant is not greater
than 1.5 tinmes (on a nolar basis) the | evel of
bet ai ne and/ or am ne oxi de, and,

- the | evel of betaine and/or am ne oxide and, if
present, ethanolamde is from12 to 30 %w of the
total active.”

Dependent Clainms 2 to 4 represent preferred enbodi nents
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of daiml.

Two notices of opposition, both based on | ack of

i nventive step (Articles 100(a), 56 EPC), and one
based, in addition, on |ack of sufficiency of

di scl osure and | ack of novelty (Articles 100(a), 54 and
100 (b) EPC) cited, inter alia, the foll ow ng
docunent s:

(Cl)  US-A-4 483 779;

(C4)  US-A-4 595 526

(C5) Second Worl d Conference on Detergents.
A R Baldwi n, Anerican O 1| Chem sts' Society.

(Cl4) US-A-4 732 704;

(Cl4') EP-A-0 216 301
(equi val ent to docunment (Cl4));

(C19) J.C Blake-Haskins, et al. "Predicting surfactant
irritation fromthe swelling response of a
collagen filni, J. Soc. Cosnet. Chem, 37, July
August 1986, 199-210;

(D2) Triton CG1L10; and

(D3) Charles F. Putnik et al., "Al kyl
Pol ygl ycosi des", Soap, Cosnetics, Chem ca
Specialities, June 1986.

The Opposition Division held the clains of the patent
in suit as anended to neet the requirenents of
Articles 54, 56, 83, 84 and 123 EPC
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The appel |l ants (opponents) | odged an appeal agai nst
t hi s deci si on.

Appel I ant 1 (opponent 01) argued in essence, orally and
in witing, as follows:

- Claiml1l contravened Article 123(3) because, in
spite of the restriction to primary al kyl
sul phates, Caim1l1 allowed for further anionic
surfactants such as ethoxylated naterial, eg ether
sul phat es.

- The "ratio anionic surfactants: betai ne and/ or am ne
oxi de" could not be equated to "ratio primry alkyl
sul phat es: bet ai ne and/ or am ne oxi de"; although the
latter ratio was not a feature of Claiml, the
Qpposition Division retained this feature in order
to have a basis for finding an inventive step. This
constituted a procedural violation, justifying
rei mbursenent of the appeal fee.

- The term "total active" in the expression "%w of
the total active" was not clear, since the 100 wt %
basis was disputable (Article 84 EPC).

- In the light of docunent (Cl4'), or in the light of
docunents (C4) and (Cl19) the degree of
pol ynmeri zati on of al kyl polyglycoside (APG and the
presence of al kyl sul phates and betai ne and/ or
am ne oxi de, and, therefore, the conpositions of
Claim1 were obvious.

Appel lant (I11) (opponent 02) submitted in essence,
orally and in witing, the follow ng argunents:
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It resulted fromdocunent (Cl3) that a certain
proportion of non-ethoxylated nmaterial was present
when et hoxyl ated detergents were nmade by the
reaction of ethylene oxide with a primary al cohol.
Claim1 does not exclude, but may conprise

et hoxyl ated al kyl sul phate. Ethoxyl ated al kyl

sul phates, however, are obtained fromthe al kano

et hoxyl ate sul phati on process generating toxic

di oxane (see, for instance, docunent (C4),

colum 3, lines 1 to 6). Therefore, because it was
not cl ear whether ethoxylated al kyl sul phate was
present or not, Caim1l did not neet the

requi renents of Article 84 EPC. Further, in case

et hoxyl ated al kyl sul phate was present, the di oxane
toxicity problemwas not solved, which would be in
contradiction with the objective of an ecol ogically
safe detergent. This could anmount to an objection
under Article 83 EPC

The conposition according to exanple 12 of docunent
(Cl) conprised an APG and al so a quantity of non

et hoxyl ated primary al kyl sul phate; the APG

contai ned about 1.5 glycosyl units per nolecul e;
however, according to exanples 4 and 9 of the
patent in suit, there was no difference in foam

hei ght between an APG having a degree of 1.4 and

of 1.8. Each of the scores, 37 and 29, was within
the insignificant difference of +/- 6.

Docunent (C4) already taught to exclude the

et hoxyl ated al kyl ether sul phates from conpositions
cont ai ni ng noni oni ¢ and ani oni ¢ surfactants,
together with betaine and a fatty acid al kanol am de
in order to elimnate the dioxane toxicity problem
Docunent (C4) suggested to use al kyl sul phates as
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anionic surfactants. Their use was thus obvi ous.

Docunent (D2) disclosed Triton CG 110, an al kyl

gl ycosi de di splaying very low skin irritating
properties and having, inter alia, excellent
foam ng properties, foamstability, good
detergency, wetting and soil renoval properties. It
woul d therefore have been obvious to use Triton

CG 110 in the conpositions of docunent (C4) as

noni oni ¢ surfactant.

Docunent (D3) disclosed that APG surfactants,
unl i ke ethoxylated fatty al cohols, bring non-ionic
grease cutting strength and m | dness to hand di sh
washi ng. These properties nmade them an i dea
surfactant for this end use. Docunent (C5)

di scl osed al so the detergency perfornmance of APG
being simlar to the perfornmance of al coho

et hoxyl ates. These were suggestions to replace APG
for ethoxylated primary fatty al cohol (Neodol) used
according to docunent (C4) (see Tables 3, 4, 7

and 8).

Si nce docunent (Cl14) disclosed already inproved
foam ng and detergent power obtainable with APGs
with 1.4 or |less glucose units per fatty acid
group, this particular feature of the subject-
matter of Claiml of the patent in suit could not
render the clainmed conposition inventive, for which
the proprietors did not show any advant ages over
the prior art exanples.

In the wheatgerm aci d phosphate (WPAG test APG and
noni oni ¢ fornul ati ons gave simlar |ow enzyne
i nhibition, and hence had simlar mldness (see
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patent in suit, table on page 7; see Neodol 91-8 of
docunent (C4) (a primary GC,-C;; al cohol, condensed
with 8 nols of ethyl ene oxide)).

The "zein" results (ie a neasure of harshness in
ternms of "zein", a protein, dissolved by a
surfactant (a | ow score corresponds to "m1d"))
referred to by the respondents (proprietors) did
not show an inprovenent of mldness wth respect to
the mldness of prior art conpositions. Therefore
the respondents attenpted to change the technica
probl em This, however, was a violation of

Articles 123(2) EPC (see T 386/89 and T 344/89).

The nolar ratio of anionics to betaine and/or am ne
oxi de had no effect on the properties of the
conposition. The conpositions of Exanples 1 and 7
as originally filed allegedly displayed the sane
properties as those of the other exanples, while
their nolar ratio of anionics to betaine and/or

am ne oxi de was outside the claim

The ratio of sodium |l auryl sul phate (SLS):
cocoani dopropyl betaine of 1.5:1 was known from
docunents (C19) and (C15).

There was a procedural violation conmtted by the
Qpposition Division since it ignored the |ack of
significance of the new results regarding the foam
performance (annexe Il and the comments by Dr
Paye) .

respondents refuted the argunents of the appellants

and subnmtted in essence:
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Caim1l was clear (Article 84 EPC). The "wt %
referred to the weight percentage in the active
detergent m xture, which concerned the surfactants
and not the total conposition. Therefore Claiml
al so net the requirenents of Article 123 EPC.

Docunent (Cl4') did not disclose that APGs were
gentle to the skin, nor how to conbine themin
order to get a mld foam ng formnul ati on.

The choice of the particular type of APG was

i nportant; the appellants failed to show why the
noni oni ¢ surfactants of docunment (C4) should be
repl aced by the specific APG of Claim1 of the
patent in suit.

The appellants interpreted graph 5 of

docunent (Cl19) with hindsight in order to arrive at
the ratio of 1.5. Docunent (Cl9) taught to use a

hi gher anmount of betaine than that of the invention
as cl ai ned.

Docunent (Cl) concerned a different technical field
and was therefore not relevant for the evaluation
of inventive step.

The conposition of Exanple 12 of docunent (Cl) did
not contain an APG with the required degree of

pol ynmeri zation. Further the conbination of
docunents (D3), (D2) and (C5) did not |lead to an
APG with a degree of polynerisation froml to 1.4
whi ch, therefore, rendered the clai ned subject-
matter inventive.

The "zein test” was a nethod routinely used by the
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proprietors to neasure the ml dness and the

cal cul ation nmethod for obtaining the "zein" scores
was correct. Therefore, the results obtained were a
valid basis for the evaluation of the inventive
step of the clainmed invention.

VI . Oral proceedi ngs took place on 7 May 2002.
On request by appellant |1, the follow ng statenment was
explicitly nmentioned in the mnutes: "The respondents
acknow edged that the phrase in Caim1l: "the anpount of
anionic surfactant is not greater than 1.5 tines",

referred only to conponent (b) in daim1l."

Appellant Il wthdrew its objection relating to a
procedural violation.

VI, Appel l ant | requested that the appeal fee should be
rei mbur sed.

Bot h appel | ants requested that the decision under
appeal be set aside and the patent be revoked.

The respondents requested that the appeal s be
di sm ssed.

VIIl. At the end of the oral proceedi ngs the Chairnman

announced t he deci sion of the Board.

Reasons for the Decision

1 Article 123(2) EPC

1.1. Claim1 as naintained by the Qoposition D vision

1580.D Y A
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differed fromCaim1l as originally filed in that "3"
under (a) was replaced by "1.4" and "an ani onic active"
under (b) was replaced by "a primary al kyl sul phate
surfactant".

Bot h anendnents find their basis in the application as
originally filed (page 4, line 26 and page 5, lines 9
and 10, or Caim3, respectively). Therefore, the
amendnments do not violate Article 123(2) EPC.

The results of the "zein" tests, the significance of
whi ch was no nore contested during oral proceedings,
were submitted by the respondents with the letter of
17 Novenber 1995 for proving the mldness effect. Wth
reference to T 344/89 and T 386/89, appellant Il saw
herein a shift to a problem (nanely inproved m | dness)
different fromthe problemas originally stated in the
patent in suit (mldness of APG containing conpositions
identical to mldness of ethoxyl ated nonionic
surfactant containing conpositions). It concluded that
such a redefinition of the technical problemwould
violate Article 123(2) EPC

For the assessnent of inventive step, it is standard
practice to take test results into account, which are
subm tted during the exam nation or opposition
procedure, or even during the appeal procedure
dependi ng on the circunstances of the case. As in the
present case, mldness to the skin was nentioned in the
application as originally filed (page 2, lines 23

and 28; page 12, line 16), there was no assertion of a
new effect. Therefore T 344/89, which dealt with
shifting the enphasis of one property (wear) to another
property (adhesion) is not applicable. Nor is T 386/89
appl i cabl e whi ch concerned an all eged effect of a
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descri bed feature, the skilled person being not able to
deduce the effect fromthe description. In the present
case, the skilled person not only was aware of all the
features but also of all the effects now used for
redefining the technical problemwhich, thus, was
therefore deducible for the skilled person fromthe
application as filed.

It is also to be noted that Article 123(2) EPC governs
anmendnents of a European patent application or - as in
the present case - of a European patent. This article
IS not concerned with the issue whether or not an

obj ectively refornul ated technical problem my be used
in the course of the so-called "problemsolution
approach" which was devel oped by the Boards as a too
for achieving objectivity and to avoid ex post facto
analysis in the assessnent of inventive step.
Therefore, Article 123(2) EPC would only cone into play
i f an anended techni cal problemwas incorporated into
the description itself, which is not the case here.
Thus, the appellant's objection fails also on this
ground (see also T 564/89, not published in the QJ EPO
poi nt 4.3 of the Reasons for the Decision).

The appel l ant further argued that the anmendnents to the
description, in particular, the amendnents to the

par agraph entitled "anionic active" (see patent in
suit, page 3, in the formas anended) resulted in

subj ect-matter which extended beyond the content of the
application as filed.

For the Board, the restriction from "anionic
surfactant” to "primary al kyl sul phate" was al |l owabl e
since in the description as originally filed the term
"anionic surfactant” enconpassed the definition of
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"primary al kyl sul phate"; Caim3, as originally filed,
explicitly stated that "the anionic surfactant is a
primary al kyl sul phate".

The anmendnments to the description concerned only an
adaptation to Caim1 as anended.

Therefore, the patent in suit neets the requirenments of
Article 123(2) EPC

Articles 83 and 84 EPC

The objection raised under Article 84 EPC agai nst "% wt
of total active" - not as a ground of opposition, but
for the purpose of interpreting the claim- was not
pursued during oral proceedings. The respective passage
reads: "The total anmount of am ne oxi de and bet ai ne,
and, if present, ethanolamde is from12 to 30% by

wei ght of the active detergent m xture." (patent in
suit, page 3, lines 45 and 46). The anendnents found
their basis in the description. "The total anpunt of
am ne oxide and betaine is from12 to 30% by wei ght of
the active detergent m xture."(application as
originally filed, page 6, line 14). The concentrations
of betai ne and/or am ne oxi de and/or ethanol am de of
the exanples of the patent in suit (page 6) are within
the range of 12 to 30% by wei ght of the conponents (a),
(b), (c) and (d) as defined in Caiml.

Wth respect to the expression "% w of total active",
the requirenents of Article 84 EPC are net.

The appel lants pointed to the term"conprising” in
Caim1l and objected against the lack of clarity of the
expression "primary al kyl sul phate surfactant”
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(Article 84 EPC). Further, appellant Il raised in this
context an objection under Article 83 EPC in a passing
remar k.

In support of its argunment, appellant Il pointed to
docunent (C13): "..alkyl ether sul phate tensides al ways
contain a certain anobunt of nonethoxyl ated al kyl

sul phat es dependi ng on the ethoxyl ati on degree"

(page 63, right-hand colum, sunmary, lines 4 to 6).
They objected that the term"conprising"” |eft roomfor
al kyl et her sul phates being present together with the
required al kyl sul phates.

(a) In view of the exanples of the patent in suit, a
person skilled in the art was able to prepare the

cl ai med conpositions. There was no evidence to the
contrary submtted by the appellants.

Therefore, the Board is satisfied that the requirenents
of Article 83 EPC are fulfilled. Since this issue,

whi ch was only raised in the grounds of appeal, was not
further substantiated in the witten procedure and not
pursued during the oral proceedings, it is not
necessary to give a nore detail ed reasoning.

(b) Wth respect to Article 84 EPC, the expression
“primary al kyl sul phate surfactant” is clear in itself
and excludes any other material. Traces of inpurities
and of any other material are not relevant as |ong as
they are not present in effect influencing anounts. The
presence of non-reacted al kyl sul phate as a residua
product when et hoxyl ated al kyl sul phate is produced
appears to be | ogical, however the presence of

et hoxyl ated al kyl sul phate when al kyl sul phate alone is
to be used would inply the use of a m xture of both
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et hoxyl ated and non- et hoxyl ated al kyl sul phate what
appears not to be logical at all, since a skilled
person woul d just use al kyl sul phate.

(c) Further, since the respondents acknow edged t hat
the phrase in Caim1l: "the anount of anionic
surfactant is not greater than 1.5 tines", referred
only to conponent (b) in Cdaiml, ie the primary alkyl
sul phate, there was no nore any anbiguity as to the
nmeani ng of "anionic surfactant”.

The requirenents of Article 84 EPC are net.

For these reasons, the Board concl udes that the
subject-matter of Caim1l as anended and as underlying
t he deci sion under appeal does not contravene

Articles 83 and 84 EPC.

Novel ty

The Board is satisfied that neither docunent (Cl) nor
any other cited prior art docunents anticipated the
subject-matter of C aim1.

Therefore, the subject-matter of Claim1 of the patent
in suit is novel. Since the objection raised by the
appel l ants under Article 54(1)(2) EPC during the
witten procedure was no | onger nmintained during ora
proceedings, it is not necessary to give further
arguenents.

I nventive step

The patent in suit relates to safe, mld liquid
det ergent conpositions with a good foamstability and a
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good cleansing ability. (page 2, lines 30 and 31).

The problemas indicated in the patent in suit was to
provi de ecologically safe, high-foamng, mld, liquid
det ergent conpositions with a good foamstability and a
good cleansing ability (page 2, lines 30 to 33).

Sim | ar conpositions were known from docunent (C4). The
Qpposition Division and the parties took this docunent
as the starting point for evaluating inventive step.
The Board can agree.

The goals to be achi eved accordi ng to docunent (C4)
were high foam ng and cl eansi ng properties and m | dness
to skin; also an ecol ogi cal aspect was inplicitly
addressed in this docunent, ie avoidance of the dioxane
toxicity problem associated with the sul phati on process
of manufacturing anioni c ethoxyl ated al cohol ether

sul phates (colum 2, lines 50 to 54; lines 66 to 68).

The conpositions according to docunent (C4) differed
fromthe conpositions of the patent in suit in that the
noni oni ¢ surfactant was an al cohol condensate with

et hyl ene oxi de whereas it was an APG in the patent in
suit.

Conparative data in respect of mldness and foam ng
capacity between the conpositions of the patent in suit
and the conpositions of the state of the art as
represented by docunent (C4) were not available. In the
absence of any data denonstrating a particul ar effect

di spl ayed by the conpositions of the patent in suit as
conpared to those of docunent (C4), the problem
underlying the patent in suit has to be refornul ated as
the provision of further detergent conpositions
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di spl ayi ng the properties ai nmed at.

Caiml of the patent in suit suggests as a solution to
this technical problema detergent conposition
conprising an al kyl polyglycoside surfactant, a primary
al kyl sul phate (PAS) surfactant, and betai ne and/or

am ne oxide, the ratio of anionic surfactant: betaine
and /or am ne oxide being less than 1.5 (see above
point 1).

The exanples 1 to 8 of the patent in suit prove that
the problem as defined was pl ausibly sol ved by the
subject-matter of Caim1l.

4.7 The question remai ns whether or not the replacenent of
an al cohol condensate with ethyl ene oxide by an APG
havi ng an average degree of polynerisation of 1 to 1.4
as well as the specific ratio of anionic
surfactant: betaine of less than 1.5 involved an
i nventive step

4.8 Docunent (C4) addressed cl eansing properties and
m | dness to the human skin. This docunent discl osed
that betaine, the zwitterionic surfactant, provided
good foam ng properties and m |l dness to conpositions
cont ai ni ng al cohol ethoxyl ates, the nonionic surfactant
(colum 6, lines 62 to 69). However, there was no
i ncentive in docunent (C4) for exchanging the al coho
et hoxyl ate by APG

Docunent (C5) however disclosed that alkyl

pol ygl ycosi des exhi bit detergency performnce siml ar
to al cohol ethoxylates (page 369, lines 13 to 15).
appel lant Il was of the opinion that this could be
regarded as an incentive for replacing al coho

1580.D Y A
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et hoxyl ates by al kyl pol ygl ycosides. In support of this

argunent, appellant Il also pointed to docunents (D3)
and (D2).
Wth respect to docunent (D3), appellant Il drew the

attention to the foll ow ng passage:

""APG' surfactants are nore soluble than other
surfactants and are stable under a w de range of
conditions. They are mlder to the skin than L(inear)
A(l kyl benzene) S(ul phonate) and L(inear) A(lcohol)
E(t hoxyl ate) and are non-toxic and readily

bi odegradabl e....their foam characteristics in

conbi nation with anionic surfactants, conmbined wth
their mldness and solubility, allows the fornulation
of a mld, high performance hand di shwashi ng product
wi th nonionic grease-cutting ability, but requiring

| ess hydrotrope and no foam booster."(Docunent (D3),
page 34, mddle colum, lines 3 to 22; italic type
added) .

Triton CG 110, disclosed in docunent (D2) derived from
natural glucose, is an al kyl glucoside forned by the
reaction of glucose and a fatty alcohol. It featured a
nunber of characteristics over conventiona
surfactants, which nade it suited for househol d
products: very low skin irritation, excellent foam ng
properties and foamstability, good detergency,

conpati ble with anionic, nonionic and anphoteric
materials (Docunent (D2), page 4, left colum).
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The appel |l ants concluded that therefore in the |ight of
t hese docunents (C4),(D2),(D3) and (C5) the skilled
person could arrive at conpositions conprising the
conmponents (a), (b), (c) and, optionally, (d) as
defined in Caim1 of the patent in suit.

The Board cannot accept this conclusion since

docunents (C4), (D2), (D3) and (C5) fail to suggest the
specific ratio of anionic surfactant: betaine (and/or
am ne oxide) of less than 1.5 and to specify the
average pol ynerisation degree of 1 to 1.4 for the APG

Further, the appellants hinted to docunent (Cl4) which
di scl osed conpositions having a good foanm ng and

det ergent power and being gentle to skin, said
conpositions conprising fatty acid al kanol am des
(conponent (d) of the patent in suit), anionic
surfactants of the sulfate surfactant type

(conponent (b)) and fatty al kyl C,,-C,, nonogl ucosi des
containing less than 2 glucose units per fatty al kyl
group, in particular 1 to 1.4 glucose units.

A ycosides, as nentioned in the patent in suit,
enconpassed gl ucosi des, as nentioned i n docunent
(C14)).

Therefore, so the appellants concluded, the skilled
person had to select only APGs having the specific

aver age degree of polynerisation of 1 to 1.4 in order
to arrive at the conpositions of Caim1l of the patent
in suit. However, the Board cannot accept this argunent
since the nolar ratio anionic surfactant (being the
primary al kyl sul phate):betaine was | ess than 1.5 was
not disclosed by any of the cited prior art docunents
whi ch contain no information rendering such ratio
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obvi ous for a skilled person.

In order to prove the obviousness of this ratio, both
appel l ants relied on docunent (Cl19). This docunent
contai ns a graph which shows the reduction in SLS (an
ani oni c surfactant)-induced swelling by cocam dopr opyl
bet ai ne (CAPB). The anpbunt of water absorption

(coll agen swelling) was rated against the SLS
concentration and against the rati o SLS: CAPB

Appel lant 1l was of the opinion that the curve of

swel ling versus the surfactant SLS al one and versus the
rati o SLS: CAPB approached each ot her above a ratio of
1.5; it concluded that the protective effect of CAPB
falls off at nolar ratios of SLS: CAPB greater than 1.5.
This woul d indicate that the 1.5 requirenent was known.
Appel lant | canme to the sane concl usion by drawing a
l'ine through three points, arbitrarily chosen.

The reasoni ng of both appellants cannot be accepted by
t he Board. The discussion of figure 5 in docunent (Cl19)
did not focus on the value of 1.5 of the ratio

SLS: CAPB. It also did not nention any particul ar effect
at a ratio SLS:CAPB of 1.5. Further, the curves of
figure 5 are such that they would allow a | ot of
interpretations. However the nolar ratio of 1.5 as an
upper acceptable limt of said concentration ratio
could only be arrived at wwth the know edge of the
patent in suit, i.e. by hindsight.

The technical relevance of the ratio anionic
surfactant: betai ne was proved by a triangul ar graph,
subm tted by the respondents and entitled appendi x B
and dated 29 Cctober 1995. A line representing the
ratio of 1.5 divided the graph into tw parts, the

| ower one being the invention region where the
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condition anionic surfactant: betaine (and/or am ne
oxide) of less than 1.5 is fulfilled. Visibly, the

i nventi on exanpl es were concentrated between the
lines 60:40 (=1.5) and 40:60 (=0.66). Said triangul ar
graph was not contested during oral proceedings. In
particular, the objection against the ratio in
Exanples 1 and 7 was not maintai ned. Exanple 7 was no
nore part of the patent specification as granted since
it had been deleted by the respondents. The ratio of
1.38, as calculated by the respondents for Exanple 1
was no | onger contested by appellant Il during ora
proceedi ngs.

This triangular graph further corroborates the
representation of the graph entitled "Rel ation of

m | dness to foam ng" submtted by the respondents as
appendi x A and dated 27 October 1995. The invention
exanpl es, all regrouped on the graph between pl unger
score values of 36 and 40 (X-axis) and between "% Zein
solubilised'-results of 0 and 12.5 (Y-axis) have a good
m | dness and a good foam ng score.

It follows, that there was no hint in the cited prior
art docunents howto arrive at the specific ratio of

ani oni ¢ surfactant: betaine (and/ or am ne oxide) of |ess
than 1.5. There was no evidence to the contrary that

all the invention conpositions which displayed both
good nmildness to skin and a high foam ng power had to
satisfy the following criteria:

- The ratio of anionic surfactant: beatine (and/or
am ne oxide) had to be less than 1.5.

- The nonionic surfactant had to be an APGwith an
aver age degree of polynerisation of 1 to 1.4.
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- The anionic surfactant had to be a primary al kyl
sul phat e.

A detergent conposition conbining all these features
coul d not be deduced fromthe cited prior art
docunents. The provision of such a conposition

di spl ayi ng the above-nenti oned properties was not
obvious for a person skilled in the art.

Docunent (Cl) was not relevant since it does not
address foam ng power and m | dness to skin.

Therefore, the subject-matter of Claim1l involves an
I nventive step

Procedural violation

The fact that the Opposition Division and appell ant |
did not agree on the scope of Claim1l cannot in itself
give rise to any ground for reinbursenment of the appea
fee. The conclusion in the decision under appeal as to
the significance of a specific feature for the

i nventive step of the claim which runs contrary to the
view of appellant | that the clai mdoes not even cover
this feature does not constitute any procedura
violation, but is an opinion on a substantive technica
I ssue, which does not fall under Rule 67 EPC.

Mor eover the appellants did not succeed in these appeal
pr oceedi ngs.

Therefore, neither of the two preconditions for
rei mbursenent set out in Rule 67 EPCis fulfilled and
consequently the appeal fee cannot be rei nbursed.
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O der

For these reasons it is decided that:

1. The appeal s are di sm ssed.

2. The request for reinbursenent of the appeal fee is
ref used.

The Regi strar: The Chai r man:

G Rauh P. Krasa

1580.D



