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Summary of Facts and Subm ssi ons

2363.D

The present appeal is against the decision of the
opposi tion division revoking European patent nunber
245 031 (application nunmber 87 303 866.5). The patent
concerns a |l ow cost high precision sensor and in the
proceedi ngs before the first instance reference was
made inter alia to the foll owi ng docunents:

EDL: DE-A-2 755 306 (=US-A-4 128 006)

ED8: EP-A-0 169 414

The opposition division found that the subject-matter
of the independent clains before it |acked either
novelty (main request) or inventive step (auxiliary
requests) in view of docunent ED8. The division
remarked in the decision (point 2.3 of the reasons)
that the patent proprietor had insisted that
calibration inplied a fixed predeterm ned rel ationship
bet ween an out put signal and the variable to be
measur ed whereas conpensation involved the introduction
of a further correcting factor which enabl es disturbing
i nfluences to be renoved fromthe output signal. A
simlar subm ssion of the patent proprietor is recorded
in the mnutes of the oral proceedings (point 3.3). The
opposi tion division gave both during the oral
proceedi ngs (point 3.6) and in the decision (point 2.3)
its interpretation of the term"calibration" as neaning
a process for establishing a relationship between a
physi cal variable to be measured and an out put signal
so that the correct value of the variable can be

nmeasur ed. The opposition division considered
conpensati on of tenperature according to docunent ED8
to amobunt to a re-calibration
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In the appeal proceedings, oral proceedi ngs were
requested on an auxiliary basis by the appell ant
(=patent proprietor) and respondent 2 (=opponent QO2)
oral proceedi ngs being appoi nted by the board
consequent to these requests. In an annex to the
sumons, the board infornmed the parties of its
intention, if possible, of reaching a decision at the
end of the oral proceedings. The board al so inforned
the parties of its provisional opinion that the
position of the appellant in relation to the terns
"cal i bration"” and "conpensation"” appeared to have been
taken into account in the decision of the opposition
di vision, the board thus doubting that any procedural
viol ati on had occurred before the first instance. It
seened that, in its decision, the opposition division
sinmply had a different viewto the appellant. Follow ng
t he sunmons to oral proceedings, the appellant nmade no
further substantive coment but nerely advised the
board that the oral proceedings would, owing to
budgetary constraints and despite continuing interest,
not be attended. The oral proceedi ngs accordingly took
pl ace in the absence of the appellant according to
Rule 71(2) EPC but in the presence of both respondent 1
(=opponent Ol) and respondent 2 (=opponent 2).

The case of the appellant can be sumrari sed as foll ows:

Request s

The appellant, in the grounds of appeal dated 30 Apri
1998, requests setting aside of the decision of the
opposi tion division and rmai ntenance of the patent in
amended form based on clains filed as main request or
one of seven auxiliary requests. Furthernore,

rei nbursenent of the appeal fee was requested because a
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substantial procedural violation had taken pl ace.

IV.ii I ndependent claim21 upon which the respective requests
of the appellant are based has the foll ow ng wording:

Mai n request

1. A | ow cost high precision sensor (10,210, 410, 160)
havi ng a condition-responsive neans (12,212,412) for
providing initial electrical signals within a first
predeterm ned range in response to particular
conditions in a zone to be nonitored and anal og signal -
condi tioni ng neans (43, 243, 443) for conditioning the
initial electrical signals to provide electrical output
signals fromthe sensor for perform ng predetermnm ned
control functions, the condition-responsive nmeans and

t he anal og signal -conditioning neans bei ng nounted on a
common support (16,18,20), characterized in that there
are al so provided neans for adjusting the calibration
of the sensor (94, 96, 316, 318, 320, 322, 324, 326, 328, 446,
544,546, 694), the calibration adjustnent neans al so
bei ng nounted on the comon support and being

el ectrically actuable when on the support to effect
adjustnment of the bias and gain applied to the initial
electrical signals fromthe condition-responsive nmeans
by the anal og signal-conditioning nmeans after nounting
t hose neans on the support so as to calibrate the
sensor to provide output signals within a second
predeterm ned range to performsaid control functions
in response to said particular conditions.

First auxiliary request

This request differs fromthe first request by
insertion of the word "calibrated" between "precision”

2363.D Y A
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and "sensor" in the first line of claima1l.

Second auxiliary request

1. A net hod of providing a | owcost high precision
cali brated sensor (10, 210,410,160), the nethod
conpri si ng,

provi ding on a common support a condition-
responsi ve neans (12,212,412) for providing initial
electrical signals within a first predeterm ned range
in response to particular conditions in a zone to be
noni t ored, anal og signal -conditioning neans
(43, 243,443) for conditioning the initial electrical
signals to provide electrical output signals fromthe
sensor for perform ng predeterm ned control functions,
and neans for adjusting the calibration of the sensor,
and then electrically actuating the calibration
adj ustment nmeans to effect adjustment of the bias and
gain applied to the initial electrical signals fromthe
condition responsive nmeans by the anal og signal -
conditioning nmeans, so as to calibrate the sensor to
provi de output signals within a second predeterm ned
range to performsaid control functions in response to
said particular conditions.

Third auxiliary request

1. A | ow cost high precision calibrated sensor

(10, 210, 410, 160) having a condition-responsi ve nmeans
(12, 212,412) for providing initial electrical signals
within a first predeterm ned range in response to
particular conditions in a zone to be nonitored and
anal og signal -conditioni ng neans (43, 243,443) for
conditioning the initial electrical signals to provide
el ectrical output signals fromthe sensor for
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perform ng predeterm ned control functions, the

condi ti on-responsi ve nmeans and the anal og signal -

condi tioni ng neans bei ng nounted on a commobn support
(16, 18, 20), characterized in that there are also

provi ded neans for adjusting the calibration of the
sensor (94, 96, 316, 318, 320, 322, 324, 326, 328, 446,

544,546, 694), the calibration adjustnent neans al so
bei ng nounted on the comon support and being

el ectrically actuabl e when on the support to effect

adj ustnment of the bias and gain applied to the initial
electrical signals fromthe condition-responsive nmeans
by the anal og signal-conditioning nmeans after nounting
t he signal-conditioning neans on the support so as to
adj ust response of the sensor to the variation of the
particular conditions to be nonitored such that the
sensor provides output signals within a sel ected range
corresponding to particular conditions in the zone to
be nmonitored within a sel ected range, whereby control
functions are perfornmed in response to said particul ar
condi ti ons.

Fourth auxiliary request

1. A | owcost high precision sensor (10,210,410, 160)
havi ng a capacitive condition-responsive neans

(12, 212,412) for providing initial electrical signals
within a first predeterm ned range in response to
particular conditions in a zone to be nonitored and
anal og signal -conditioning neans (43, 243, 443) for
conditioning the initial electrical signals to provide
el ectrical output signals fromthe sensor for
perform ng predeterm ned control functions, the

condi tion-responsive neans and the anal og signal -
condi tioni ng nmeans bei ng nounted on a commobn support
(16, 18, 20), characterized in that there are also
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provi ded neans for adjusting the calibration of the
sensor (94, 96, 316, 318, 320, 322, 324, 326, 328, 446,

544,546, 694), the calibration adjustnent neans al so
bei ng nounted on the comon support and being

el ectrically actuabl e when on the support to effect
adjustnment of the bias and gain applied to the initial
electrical signals fromthe condition-responsive nmeans
by the anal og signal-conditioning nmeans after nounting
t he signal-conditioning neans on the support so as to
calibrate the sensor to provide output signals within a
second predeterm ned range to performsaid control
functions in response to said particular conditions.

Fifth, sixth and seventh auxiliary requests

These requests are as the first, second and third
requests, respectively, with the further anmendnment that
the word "capacitive" be inserted before "condition
responsive neans"” in the manner of the fourth auxiliary
request .

Subm ssi ons

The opposition division was wong in not accepting
there is a difference between calibration and
conpensation. In general, a calibrated sensor may be
unconpensated and a conpensat ed sensor may be
uncal i brated. Docunent ED8 does not disclose a
calibrated sensor having an electrically actuable
calibration adjustnent neans nor having the itens
requi red on a common support. The whol e thrust of
docunent ED8 is towards providing tenperature
conpensation. Calibration is fixed before use to give a
known out put for a known input. However, the device of
docunent ED8 makes frequent adjustnents not to the
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rel ati onship between a known i nput pressure and the

out put voltage but to bias and gain so as to ensure

out put voltage is always the sanme for a particular
pressure, this being called "re-calibration” in a

speci ous manner by the opposition division. To achieve
calibration adjustnment by electrical actuation in
docunent ED8 it woul d, however, at |east be necessary
to choose the nunbers in the nmenory to be such that the
rel ati onship between the input and output is a desired
one. Docunment ED8 nentions a standard or normalised
output but this is associated with a fixed resistance,
a resistor R; al so being shown in Figure 2. Docunment ED3
does not concern itself wth how calibration is to be
effected in Figure 5. The skilled person would thus be
led to provide an additional anplifier stage for the
Figure 5 enbodi nent with a chosen fixed resistance if
he wanted to achieve a desired calibration. Since
docunent ED8 does not disclose an electrically actuable
calibration neans, it cannot disclose a support
therefor. Mreover, it is imediately apparent that not
all of the conponents shown in Figure 2 are included in
the integrated circuit, where exactly the integrated
circuit and sensing bridge are | ocated not being
explicitly stated. The use of the word "wires" for
connecting inplies however that the neasuring bridge is
sone distance fromthe integrated circuit. The
arrangenment of docunent ED8 thus | eads away from a
common support. In relation to ED8 there are inventive
step issues of whether ED8 would by itself have led the
skilled person of itself to arrive at the invention as
claimed in claiml1 and whet her ED8 woul d have | ed the
skilled person to nodify the device disclosed in EDL to
arrive at the present invention. In either case, that
woul d not have occurred because document ED8 sinply
does not disclose calibration adjustnment, sonething
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entirely different from conpensation which it does

di scl ose, by neans of electrical actuation.
Accordingly, the subject-matter of claim1l of the main
request is both novel and inventive. Caim1l of the
first auxiliary request specifically recites that the
sensor clained is calibrated. The clains of the second
auxiliary request are cast in nethod form The
conpensati on techni que di scl osed by docunment ED8 may
affect the bias and gain applied to the signals from

t he transducer but it does not result in the final

| evel of the output signal corresponding to any
particul ar input signal being a selected one as
required by claiml of the third auxiliary request.
Wth respect to the fourth auxiliary request,

t enperature conpensation i s unnecessary for capacitive
sensors so that use of a capacitive arrangenent cannot
have been obvious in the context of document EDS.
Accordingly, the subject-matter of claiml1l of all the
auxi liary request is both novel and inventive.

Despite section 3.3 of the mnutes of the oral
proceedi ngs acknow edgi ng the subm ssions of the
appellant relating to the differing neanings of
“cal i bration"” and "conpensation”, a procedural

vi ol ati on occurred because the opposition division had
given its opinion at the beginning of the oral

proceedi ngs, whereas it should have been contained in
t he sunmons to oral proceedings. The opposition
division did not hear subm ssions differing fromits
own interpretation of "calibration"” and the appell ant
had no opportunity to provide evidence in support of
its case in advance of the oral proceedings. Reference
was now made during the appeal proceedings to text
books on instrunentation and neasurenent and a
technical dictionary. If, now, the board were to decide

2363.D Y A
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on novelty against the proprietor, the appellant would
t hus have been denied a fair hearing before the first
instance on this ground. Mreover, in view of the fact
that the chairman of the opposition division was
unwi I ling to hear the subm ssions of the patent
proprietor, remttance to a differently constituted
opposition division is appropriate (see case T 493/93).

The case of respondent 1 can be sunmarised as foll ows:

Request s

Respondent 1 requests that the appeal be di sm ssed.

Subm ssi ons

During the oral proceedings, respondent 1 explained
that according to docunent ED8, the test phase of the
device, whether it be called calibration or
conpensation, involves various pressures at which
tenperature is varied. Since various pressures are
used, a pressure calibration (Ei chung) is effected.
Wth respect to the comon support, the patent

di scloses this termas neaning all the parts allocated
to the sensor. In the case of docunent ED8, the
integrated circuit is conprised in the sensor (see
page 6, lines 10 to 14 or page 11, line 21 and the
reference to a single I C and conpact forn) and thus
falls within this definition of "comon support”.
Respondent 1 also drew attention to ED1 as discl osing
conponent 34, which is also calibrated according to the
second part of the second paragraph on page 11 and
where a common support 38 is shown. Therefore the
subject-matter of claim1 of the main request and first
auxiliary request is not novel. Since the subject-
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matter of claiml of auxiliary request Il differs in
formbut not in substance fromthe precedi ng requests
(et hod as opposed to apparatus clainm, its subject-
matter is also not new for correspondi ng reasons. The
amendnment made according to auxiliary request Il is
not clear and can amount to no nore than sone undefined
adjustnment. A capacitive sensor is well known to a
skilled person in the sensor field and thus obvious and
is noreover also explicitly disclosed in docunent EDI.
The subject-matter of the fourth to seventh auxiliary
requests does not contain anything not contained in the
previ ous requests and is thus not patentable for
correspondi ng reasons.

The case of respondent 2 can be sunmarised as foll ows:

Request s

Respondent 2 requested that the appeal be di sm ssed.

Subm ssi ons

In relation to features of calibration and support
argued novel over docunment ED8 by the appellant, in
fact exactly the calibration concerned occurs accordi ng
to the test phase described in docunent ED8. Figures 1
and 2 al so disclose a cormon support. The subject-
matter of claiml is therefore not new The reference
to calibration in claiml of the auxiliary request is
self evident. Correspondi ng considerations apply
foll owi ng change of category to nethod clains according
to the second auxiliary request. An objection under
Article 84 EPC arises against claim1l of auxiliary
request 3. In particular, it is not clear because the
"response" of the sensor is not defined. Al though the
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second line of the claimnentions condition responsive
nmeans, it is indeterm nate whether the response of this
means, for exanple in relation to the initial
electrical signal, or a change in either the signa
condi tioning neans or the output signal is nmeant.
Therefore, a definite relationship between the physi cal
paraneter and output signal is no |onger even
necessary. A restriction to a capacitive sensor is not
able to formthe basis of an inventive step (auxiliary
request 4). Respondent 2 underlined during the oral
proceedi ngs that the term support has to be read
broadly and thus reads on to the conponents discl osed
in docunent ED8. Moreover, docunent ED1 di scl oses a
comon support 38.

The board gave its decision at the end of the oral
pr oceedi ngs.

Reasons for the Decision

1

2363.D

Adm ssibility of the appeal

The appeal conplies with the provisions nmentioned in
Rul e 65(1) EPC and is therefore adm ssible.

Prior art

Pertinent disclosures in prior art docunents in the
proceedi ngs are as follows: -

Docunent ED1

Thi s docunent discloses (see Figure 2) a pressure
transducer 10 conprising a nmetal housing 12, a
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plurality of electrical |eads 18 extending fromthe
housi ng 12 for supplying electrical energy thereto and
t aki ng pressure indicative electrical signals
therefrom a seal 20 for providing a noisture-proof

seal for the conductors 18 and a housing cover 14 which
has a hollow stem 16 for receiving pressure signals.
The pressure transducer includes an electrical circuit
36 conprising a printed circuit board 38 carrying a
plurality of electrical conponents including a variable
conponent 34 such as s capacitor or a variable
resistor. Access to the variable elenents is provided
by a respective sealable aperture 32 in the side wall

of the housing 12. After adjustnment, apertures nmay be
covered and the housing sealed with adhesive, also
functioning as a | abel bearing indicia identifying the
pressure sensor and its specifications. The electronic
circuit is mounted on, parallel to and spaced froma
substrate 42 nounted on and carried parallel to a
mounting plate forned by cover 14. The substrate 42

i ncludes three staking posts 40 with reduced di aneter
ends form ng a shoul der 41 which bears agai nst the
underside of the circuit board 38. The reduced di aneter
ends extend through the circuit board 38 to secure the
printed circuit board 38 to the staking posts. Pressure
transducer 56 is nounted between substrate 42 and
nounting plate 14.

Docunent ED8

Thi s docunent discloses with reference to Figure 1 a
pi ezoresi stive pressure transducer with a neasurenent
cell 1 with a neasuring diaphragm 3 and resi stances 5
t hereon. The resistances 5 are disposed in the form of
a nmeasuring bridge 7 fed with current froma regul ated
power supply circuit, via wires 9. In a preferred
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enbodi nent, the entire circuit arrangenent can be
acconmodat ed in conpact formon a single IC. According
to Figure 2, the output signal is fed to an out put
differential amplifier 15 the output of which is the
anal og pressure neasurenent signal. A resistor Ry

est abl i shing, rangew se, the magnitude of the pressure
nmeasurenent signal is connected to the anplifier 15.
Changi ng tenperature | eads to changi ng anal og vol t age
di fference across the bridge input, which is fed to a
differential amplifier 17, the output of which is
applied over a line 37 to analog/digital converter 21
and converted into a digitalized conpensation signal.
Conpensation values stored in fixed value nenory 23 are
provi ded for conpensation of the pressure neasurenent
signals, both for zero point conpensation via the

of fset input of the output anplifier 15 and for
sensitivity via the gain input (see Figure 5). In
operation, cyclic conmpensation val ues are stored by
readi ng over ol d val ues.

In a test phase, at a given anplification (see
especially the |ast paragraph of page 12), variation of
out put signal is nmeasured for a few pressures with
changing tenperature. Only a few tenperatures need be
nmeasured as the conpensation val ues can be interpol ated
for the remaining tenperatures. Progranmm ng of the
fixed value nmenory 23 is done via input 64 in Figure 4.
Since the resistances in the neasurenent bridge 7 can
vary within certain limts fromone transducer to

anot her, an individual test provides the tenperature
conpensation required for the pressure nmeasurenent
signal for any given pressure transducer. It is also
possi bl e to conpensate for subsequent stability

di spl acenents of the zero point by connection of an
addi tional potentionmeter or resistance bridge, by which
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it is possible to establish a normalised or standard
out put .

Novelty - main request

The features in the preanble of claim 1l are disclosed
in docunent ED1. In addition, since conponent 34
(=calibration adjustnent neans) is adjusted and is al so
nmounted on the circuit board 38 (=comon support), only
the features from"and being electrically actuable" are
novel over the disclosure of document EDL.

In relation to docunent ED8, the bridge is a condition
responsi ve neans and the anplifier is an anal ogue
signal conditioning neans with electrically actuable
adj ustment of bias and gain. There are two issues in

di spute between the parties in relation to novelty of

t he subject-matter of claim1 which concern the neaning
of "calibration" and of a "common support”. It is

t herefore necessary to anal yse what is neant by these
terns in the patent and how this conpares w th docunent
EDS.

The term"Cali bration"

Ref erence to the patent in dispute shows that there is
provi ded calibration neans which can be integrally
incorporated on chip in an integrated circuit nounted
on a common support with the transducer to be actuated
by electrical input through the integrated circuit
after assenbly on the common support. The calibration
means conprises, for exanple, a shift register

recei ving clock input and calibrating data for
cooperating with nmenory nmeans such that calibration
data for the sensor is entered into the nmenory via the
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shift register fromsensor testing apparatus while the
pressure in the zone to be nonitored is set first at a
desired low |l evel and then at a desired high |evel.
That is, the sensor is first subject to calibration
testing at each of the high and | ow pressure and
additional calibration data is inserted into the

regi ster as necessary to adjust the sensor output

vol tages within the desired output voltage range to
provi de bias and gain calibration (see for exanple
page 5, lines 33 to 46).

In the view of the board, the "test phase" of docunent
ED8 as explained in point 2.2 above and the
"calibration testing" disclosed in the patent both
involve relating pressures to outputs, i.e. testing

out put signal at different pressures anounts in both
cases to calibration. The board reaches this view
because the val ues programred accordi ng to docunent ED8
are taken at several pressures. There is therefore no
doubt that the values concerned adjust the bias and
gain applied to the anplifier thus calibrating input
and output. Therefore, contrary to the perception of
the appellant calibration testing as represented by the
wordi ng of the claimis not novel over the test phase
di scl osed in docunent ED8. The references to third
docunents in the formof textbook and dictionary
citations as concerning the meaning of "calibrate" and
"conpensate” do not bear on the novelty issue in the
present case, which is concerned with what is actually
done according to docunent ED8 and the patent according
to the "calibration testing"” and "test phase" rather
than what it is called. In particular, the test phase
referred to in docunent ED8 takes place before use and
est abl i shes i nput and output relationship thus being
consistent wwth the concept of calibration. In the view
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of the board, the references to third docunents in the
present case thus generate a purely semantic argunent
whi ch no nore than blurs the novelty issue in relation
to post calibration operation of the sensor. Cyclic
readi ng over of anplitude and offset occurs in such
post calibration operation and is thus not part of the
"test phase" and thus the reference of the appellant to
frequent adjustnment of the relationship between the

i nput and output signals in the context of an allegedly
speci ous argunent of the opposition division does not
persuade the board as to novelty. Simlar the optional
provision of a ranging resistor is also not part of the
"test phase" and thus does not affect the |ack of
novelty of the calibration testing of the patent over
the test phase of docunment ED8. Equally, questions
relating to the needing for calibration of further
anplitude stages and the |i ke as postulated by the
appel l ant do not bear on the calibration effected in
the test phase.

The term "Conmon Support”

Ref erence to the patent in dispute shows that the
comon support conprises an annul ar supporting portion
of a sensor body and has a netal support ring secured
by a netal cap (see page 4, lines 8 to 11 as well as
the reference nunerals used in the claim. The
respondents are therefore correct in arguing that the
support includes virtually the entire casing of the
transducer carrying the circuit board. There are strong
i ndi cations in docunment ED8 that all the electrical
parts are al so nmounted in a conmon housing, e.g. the
reference to a conpact formreferred to by

respondent 1. Nevertheless, in the view of the board
such indications are not sufficient to renpve novelty
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fromthis feature as it is possible that the remaining
circuitry could be renmoved fromthe transducer bridge,
for exanple in view of the nention of "wires" as argued
by the appellant.

The subject-matter of claim1 of the main request is
therefore novel within the nmeaning of Article 54 EPC
havi ng regard to docunents ED1 and EDS.

| nventive step - main request

Si nce docunent ED8 di scloses an electrically set up
device, it is considered to be the closest prior art
docunent and the subject-matter of claiml differs from
this disclosure by virtue of the provision of a conmobn
support. The problem solved by this feature can be seen
as enabling the circuit conponents to be nounted

toget her. A common support solving this problemis

di scl osed by printed circuit board 38 in docunent ED1
which carries a plurality of circuit conponents and is
nmounted in the sanme housing as pressure transducer 56.
In the view of the board, the references to a conpact
formin docunent ED8 (page 11) make obvi ous technica
sense in the context of nmounting the circuitry in the
sanme housing as the transducer and therefore the board
sees no inventive step in applying this nmeasure to the
devi ce of docunent EDS.

Accordingly, the board reached the conclusion that the
subject-matter of claim1 of the main request cannot be
considered to involve an inventive step wthin the
nmeani ng of Article 56 EPC.

Auxi liary requests
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A specific reference to "calibrated" in the clains
according to the first auxiliary request does not
change the conclusion reached in point 4.1 as to | ack
of inventive step because the board considers this
subj ect-matter known from docunent ED8 for the reasons
given in point 3.3 above. Quite apart fromthis, the
board considers it, in general, to be conpletely
routine for sensors to be calibrated and considers
that, in practical pressure neasuring, the skilled
person prefers a calibrated sensor to an uncali brated
sensor. Since calibration and a conmopn support as
expressed in the clains do not |ead to patentable
subj ect-matter, recasting the claimin nmethod form
according to the second auxiliary request is not
considered to result in subject-matter involving an

i nventive step.

The board agrees with the respondents that the anended
feature of the claimrelating to adjusting response of

t he sensor is not clear because unlike the precise term
"calibration” used in preceding versions of the claim
this term nol ogy | eaves open whet her a precise

rel ati onshi p between a physical variable to be neasured
and an output signal is defined. Therefore the
amendnent effected according to the third and seventh
auxiliary requests cannot be considered clear as
required by Article 84 EPC.

Bot h pi ezoel ectric and capacitive sensors are well
known for pressure neasurenent as argued by the
respondents and so in principle are interchangeabl e
within the framework of the know edge of the skilled
person w thout any inventive step. The appel | ant
stressed that tenperature conpensation is not necessary
for capacitive transducers as opposed to piezoelectric
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transducers and that therefore docunent ED8 woul d not
have been taken into account by the skilled person. The
board is not persuaded by this argunment because in
maki ng the sensor of docunent ED8 conpact as expl ai ned
in point 4.1 above, the capacitive sensor supported
according to docunent ED1 is automatically taken into
account, so that the skilled person knew it to be
obvious to calibrate any type of sensor known from
docunent ED1 or ED8. Accordingly, the subject-matter of
the fourth to sixth auxiliary requests cannot be
considered to involve an inventive step wthin the
meani ng of Article 56 EPC.

Therefore, the subject-matter of claiml of the third
and seventh auxiliary request is not clear within the
meani ng of Article 84 EPC and that of the first, second
and fourth to sixth auxiliary requests cannot be
considered to involve an inventive step within the
meani ng of Article 56 EPC.

Procedural error

It is not unusual for opposition divisions to advance a
prelimnary opinion at the beginning of oral
proceedi ngs especially if it is believed this m ght be
hel pful as an orientation help for the parties or to
procedural efficiency. The parties remai n of course
free to present their cases as they see fit and in the
present case the opposition division heard and took
into account in its decision the subm ssions of the
appel lant relating to the nmeaning of terns used in
docunents in the proceedi ngs, but was not persuaded by
t hese subm ssions. The board cannot identify any
procedural error in this situation. Furthernore, no
reason for remttal is provided by the reference of the
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appel l ant to textbook and dictionary definitions as
these formneither part of the patent nor of the prior
art references considered in the argunents on novelty
and inventive step. Mreover, despite the concern of

t he appellant that it had not had opportunity to
present these reference to the opposition division, it
then did not avail itself of the opportunity of
presenting its case orally before the board. The
present case differs fromthat of decision T 433/93
(new ground of opposition introduced into the

proceedi ngs) and as the board cannot identify any
procedural violation as having occurred, no reason for
rei nbursenent of the appeal fee under Rule 67 EPC

exi sts. Consideration of the conposition of the
opposition division is not therefore necessary.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

P. Martorana E. Turrini
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