BESCHWERDEKAMMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROCPEAN PATENT DE L' OFFI CE EUROPEEN
PATENTAMTS OFFI CE DES BREVETS

Internal distribution code:
(A [ ] Publication in QJ

(B) [ ] To Chairnen and Menbers
(O [X] To Chairnen

DECI SI1 ON
of 19 January 2000

Case Nunber: T 0183/98 - 3.2.3

Appl i cation Nunber: 91610045. 6

Publ i cati on Nunber: 0458727

| PC: B24B 41/ 047, B24B 7/12, B24B 7/ 28

Language of the proceedings: EN

Title of invention:
Met hod and machi ni ng apparatus for use especially in the
sanding of itenms of wood in a sandi ng nmachi ne

Pat ent ee:
HH PATENT A/'S

Opponent :
Qui ckWbod ApS

Headwor d:

Rel evant | egal provisions:
EPC Art. 56

Keywor d:
"I nventive step - obvious conbination of known features"”

Deci sions cited:

Cat chword

EPA Form 3030 10. 93



)

Européaisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunmber: T 0183/98 - 3.2.3

DECI SI ON

of the Technical Board of Appeal 3.2.3

Appel | ant ;
(Opponent)

Represent ati ve:

Respondent :
(Proprietor of the patent)

Represent ati ve:

Deci si on under appeal :

Conposi tion of the Board:

Chai r man: C. T. WIlson
Menber s: F. Brodsanie
J. P. Seitz

of 19 January 2000

Qui ckWbod ApS
Bakkegaar dsvej 35
DK- 3060 Espergaerde ( DK)

Arendt, Helnut, D pl.-Ing.
Pat ent anwal t

Ber gi usstrasse 2c

D- 30655 Hannover (DE)

HH PATENT A/ S
G odeve] 14
DK- 6823 Ansager ( DK)

Larsen, Hans Qe

Larsen & Birkeholm A/ S
Banegaar dspl adsen 1

PO Box 362

DK- 1570 Copenhagen V  (DK)

Interlocutory decision of the Qpposition Division
of the European Patent O fice dated 5 Novenber
1997, posted on 18 Decenber 1997, concerning

mai nt enance of European patent No. 0 458 727 in
amended form



Sq . T 0183/ 98

Summary of Facts and Subm ssi ons
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Wth its decision of 5 Novenber 1997, posted on

18 Decenber 1997, the opposition division upheld the
Eur opean patent No. 0 458 727 in anmended formon the
basis of claim1l, and clains 2 to 9, submtted on

5 Novenber 1997 and 1 Cctober 1997 respectively.

Claim1 thereof reads as foll ows:

"1. Method of sanding, especially the sanding of itens
of wood in a sanding machine (1), where the itens (3)
are conveyed on a plane (2) such as a vacuum pl ane at
the sane tine that the sanding tools (26, 28, 29) sweep
the surface of the itens (3), said sanding tools (26,
28, 29) conprising a nunber of sanding rollers (29),
each secured to a spindle (28), and where the spindles
(28) are nounted radially outwards froma drive (26),
and in such a manner that the individual sanding
rollers (29) rotate around the spindle (28) axes and
are also turned around an axis (9) of rotation which
extends at right-angles to the spindle (28) axes and to
the surface of the plane (2), characterised in that the
sanding rollers (29) are further noved in a

reci procating manner parallel with the plane (2) in a
direction transversely to the direction in which the
itenms (3) are conveyed, and that the length of the

reci procating novenent is so great that the sanding
rollers (29) are noved over the extent of the plane (2)
in the direction of the reciprocal novenent."

Agai nst the above decision of the opposition division
the opponent - appellant in the following - filed an
appeal on 14 February 1998 paying the fee on the sane
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day and filing the statenment of grounds of appeal on
24 April 1998.

| V. The appel | ant requested that the inpugned decision be
set aside and that the European patent No. 0 458 727 be
revoked.

V. The proprietor - respondent in the follow ng -

requested that the appeal be dism ssed.

VI . In the oral proceedings before the board which were
hel d on 19 January 2000 foll ow ng a comuni cati on of
the Board according to Article 11(2) RPBA, the parties
essentially argued as foll ows whereby the follow ng
nunbering of the docunents is adhered to
(D1) | T- A-789 444
(D2) DE-C-1 157 503
(D6) DK- B- 156 703
(D10) US-A-4 615 146 and
(D11) Brochure "Linea Rhani:

(a) appellant
- fromFigure 2 of (D2) and from (D1) it can be
seen that the grinding wheel s/brushes are noved
beyond t he plane of the conveyor for the

articles to be sanded;

this is also the case wth the apparatus
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according to (D10) which conprises sanding tools
which rotate around their axis "16" and al so
around the common axis "28" outside the plane of
the articles to be ground,

(D11) is based on six rotatable sanding tools
arranged in three rows which tools are

reci procated parallel to the plane of the
conveyor for the articles to be ground;
respondent's sketch with respect to (D11) does
not show an anplitude necessary for a good
sanding result and is m sl eadi ng;

conbi ning the above prior art leads to the
result that the subject-matter of claim1l is not
based on an inventive step;

(b) respondent:

the nearest prior art to be considered is (D6);
since the sanding tools are stationary the
sanding result is poor especially in the corner
regions of itens to be sanded;

based on the information derivable from (D11) a
sketch was produced to denonstrate that even a
reci procating novenent of the sanding rollers
only leads to a limted surface quality with
respect to the sanded item since the sandi ng
rollers remain within the extent of the plane of
t he conveyor for the itens to be sanded;

contrary to the prior art claim1l solves the
probl em of how a uniformy good quality can be
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achi eved over all areas of an itemto be sanded
in that the sanding rollers conpletely | eave the
pl ane of the conveyor for the itens to be

sanded:;

- neither (D1) nor (D2) can lead a skilled person
to the nethod of claiml;

- under these circunstances the appeal should be
di sm ssed.

Reasons for the Deci sion

1

2.1

2.2

2.3

0492. D

The appeal is adm ssible.

Amendnent s

Fromoriginal claim2 the feature that the | ength of
the reciprocating novenent is so great that the sanding
rollers are noved outwardly over the extent of the
plane in the direction of the reciprocal novenent has
been i ncorporated into claim1 underlying the inpugned
deci si on and being upheld in the appeal proceedings.

The feature under discussion is therefore originally
di scl osed so that the requirenents of Article 123(2)
EPC are net.

Since the feature under discussion narrows the extent
of protection of the nmethod according to claim1l the
requi renents of Article 123(3) EPC are al so net.
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Novel ty

The issue of novelty needs no detail ed argunents since
t he i npugned deci sion cones to the result that the
subject-matter of clains 1 and 3 is novel and this
statenent was not contested by the appellant, and the
board shares these findings.

I nventive step

Nearest prior art is (D6) which docunent discloses a
met hod of sanding according to the preanble of claiml.
The sanding tools "11", see Figures 1 and 2 of (D6),
are arranged partly in the area over the itemto be
sanded and partly outside this item which arrangenent
of the sanding tools | eads to non-uniform surfaces of
the sanded itens especially in their outer regions, see
EP-B1-0 458 727, page 2, lines 9 to 35, in which (D6)
Is dealt with in detail.

According to EP-B1-0 458 727, see page 2, lines 10/11,
the object of the invention is to overcone the

di sadvant ages and drawbacks of the known net hods of
sanding itens.

This object is solved by the features laid down in
claim1l (nmethod claim and claim3 (apparatus claim,
nanely by reciprocating the sanding rollers paralle
with the plane of the conveyor in a direction
transversely to the direction in which the itens are
conveyed whereby the I ength of the reciprocating
novenent is so great that the sanding rollers are noved
beyond the extent of the plane in the direction of the
reci procal novenent.
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As stated by the board's Chairnman in the ora
proceedi ngs the board interprets claim1l such that the
sanding rollers conpletely | eave the extent of the

pl ane of the conveyor and reenter this plane
thereafter, see also EP-B1-0 458 727, page 3, lines 30
to 32, where the technical effect of the clained

reci procal novenment of the sanding rollers is explained
With respect to the quality of the outer areas of the
itens.

The assessnent of whether or not the clained solution
of the above object of the invention is based on an
i nventive step leads to the followng result:

What is not known from (D6) with respect toclaimlis

reci procating the sanding rollers "29" transversely to

the direction of the conveyor such that the rollers are
conpl etely outside the plane of the conveyor.

From (Dl1) and its page 1, lines 16 to 19, and Figures,
it is, however, known to reciprocate the sanding
rollers transversely to the conveyor to inprove the
sanding result. This feature is also knowmn from (D11).

From (D1) and (D11) it is not unanbi guously derivable
how far the sanding rollers are reciprocated whether to
a position outside the plane of the conveyor or not,
see respondent's sketch submtted during the ora
proceedi ngs, which is based on the assunption that in
(D11) the sanding rollers do not conpletely | eave the
pl ane of the conveyor. Considering that a clear
teaching in this respect is not derivable from (D1) or
(D11) this sketch is based on specul ation rather than
on facts.
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Irrespective of what is stated explicitly in (D1) or
(D11) it has to be observed that the crucial issue is
what a skilled person can derive from (Dl) or (Dl11).
The board is convinced that fromeither docunent a
skilled person could and woul d derive the information
that a convincing surface quality of the sanded item
can only be obtained in the case of sanding rollers
bei ng conpl etely noved beyond the plane of the conveyor
since a sinple test of the anplitude of the sanding
rollers and the quality especially in the critica
corner areas of an itemto be sanded will lead a
skill ed person by the principle of "trial and error"” to
the point, that the sanding rollers nust be

reci procated such that they conpletley | eave the plane

of the conveyor.

It is the board' s conviction that (Dl1) and (D11) enable
a skilled person to appreci ate the advantages of a
transeverse novenent of the sanding rollers with
respect to the conveyor so that the length of the

reci procating novenent of the sanding rollers is only a
further step to increase the known advant ageous effect
of a cyclical transverse novenent of the sanding
rollers.

By the application of routine tests the skilled person
is confronted with a one-way street situation to
directly achi eve the nethod of sanding according to
claiml1l without the exercise of an inventive activity.

Summarising, claim1l does not define patentable
subject-matter within the neaning of Articles 56 and
100(a) EPC so that this claimis not valid.
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A consideration of the further prior art (D2) and (D10)
also results in the above findings with respect to the
i ssue of inventive step, see al so comuni cation of the
board pursuant to Article 11(2) RPBA, especially
remark 6, in which it was set out that also from (D2)
and (D10) it was known to nmake use of novenents inter
aliain a transverse direction with respect to the
conveyor for the itens.

From (D10), see in particular Figure 1 and colum 2,
lines 53 to 61, it is known to cyclically bring the
sanding rollers in positions conpletely outside the
itemto be sanded; what counts in this respect is not
t he plane of the conveyor itself, but rather the size
of the item see EP-B1-0 458 727, page 3, lines 30 to
32, which is based on the itemand not on the plane of
the conveyor so that it is absolutely clear what is

i nportant and what not.

Since respondent's request to dismss the appeal has to
be dealt with as a whole it is not necessary to dea
with the independent apparatus claim(claim3) under

t he above circunstances i.e. non-valid claiml.

It should, however, be added that in the present case
claims 1 and 3 are so closely related - see their
characterising clauses - that it is obvious that
claim3 is also non-valid for the detailed reasons

gi ven above with respect to claiml.

For these reasons it is decided that:

0492. D
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1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
N. Maslin C. T. WIlson
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