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Summary of Facts and Subm ssi ons

3083.D

Mention of the grant of European patent No. 0 206 794
in respect of European patent application

No. 86 304 806.2, filed on 23 June 1986, claimng
priority froman earlier application in the USA (747615
of 21 June 1985), was published on 3 Novenber 1993
(Bulletin 93/44) on the basis of eleven clains, Caim1l
readi ng:

"A nmethod of preparing an ol efin polynmer conprising the
st eps of

(a) injecting a catalyst into a polynerization

reactor; and

(b) polynerizing olefins in the reactor,
characterised in that the catal yst contains netall ocene
and al unoxane deposited on a support obtained by
conpleting a reaction of the netall ocene, al unpbxane and
support in an inert solvent and recovering the
catal yst."

Claims 2 to 10 referred to preferred enbodi nents of the
met hod according to Claim 1.

Claim1l was directed to:

"The use in a nmethod of preparing an ol efin polyner
conprising the steps of

(a) injecting a catalyst into a polynerization

reactor; and

(b) polynerizing olefins in the reactor,
of a catalyst containing netall ocene and al unoxane
deposited on a support which has been prepared by
conpleting a reaction of the netall ocene, al unbxane and
support in an inert solvent and recovering the
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catal yst."

On 20 July 1994 a Notice of Opposition against the
granted patent was filed, in which the revocation of
the patent in its entirety was requested on the grounds
set out in Articles 100(a) and 100(b) EPC.

The opposition was, inter alia, supported by the
fol |l ow ng docunents:

Dl: EP-A-0 128 045, originally cited as EP-A-0 128 145

D2: EP-A-0 142 143 and

D3: DE-A-3 240 382, originally cited as the G
docunent, but later referred to as the A-docunent
by the Opposition Division as well as the parti es.

In a decision delivered orally on 24 Cctober 1997 and
issued in witing on 4 Decenber 1997, the Opposition
Di vision revoked the patent. That decision was based on
the set of eleven clainms as granted as the main
request, a set of eleven clains, filed on 24 Cctober
1997, as the first auxiliary request and a set of

el even clains, also filed on 24 Cctober 1997, as the
second auxiliary request. Clains 1 and 11 of the first
auxiliary request were directed to the sane nethod and
use, respectively, as in the main request, however

di sclaimng the preparation of olefin polymers finally
containing at least 0.5%filler material. Clains 1 and
11 of the second auxiliary request additionally

contai ned the requirenent that the catal yst should be
injected as the sole catal yst.

I n substance the Opposition Division held that
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t he main request:

As regards Article 83 EPC, the patent

specification contained sufficient information to
enabl e the skilled person to prepare the catal yst.
No evidence as to the contrary had been provided.

D2, Exanple 12, disclosed all the features of
Claims 1 and 11 of the patent in suit. No
techni cal difference could be seen between the
word "filler" of D2 and the present "support".
Hence the cl ai med subject-matter of the main
request was not novel.

the first auxiliary request:

The introduction of a disclainmer based on D2 to
restore novelty was not objectionabl e under
Articles 123(2) and (3) EPC

Novel ty was acknow edged as the other exanpl es of
D2 did not describe the conbination of features
requi red by the independent cl aimns.

As regards inventive step, D1 was considered to be
t he cl osest docunment. The problemto be solved was
to provide an ol efin polynerization process using
supported netal | ocene based catal ysts where the
nunber of delivery systens for introducing the
catalyst into the polynerization reactor was | ow.
It was a general principle that the netall ocene
had to be activated with an al um num cocat al yst .
When faced with the above-defined problem the
skill ed person could do nothing el se but conbine

t he supported netal |l ocene and t he al um noxane
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outside the reactor and then add the pre-activated
catalyst into the polynerization vessel. The

cl ai med subject-matter was therefore not

inventive. Apart fromthat, it was noted that al

t he exanples fell outside the scope of the clains.

for the second auxiliary request:

(f) The wording "as a sole catalyst” in the second
auxiliary request did not comply with Article 84
EPC, since it was unclear in the light of the
exanpl es and the description.

| V. On 4 February 1998 the Appellant (Proprietor) |odged an
appeal against the above decision and paid the
prescri bed fee sinultaneously.

(a) Wth the Statenment of G ounds of Appeal, filed on
2 April 1998, a set of eleven clains was filed as
the new main request. In a further subm ssion
dated 8 August 2000, five new sets of clains were
filed and a further four sets were indicated -

t hough not specified - as the main (set A") and
ei ght auxiliary requests (sets A, B, B, C, D, D
E', and E). Argunents pertaining to those cl ai s,
a declaration of the inventor, a nunber of

addi tional experinments and a conparison of data
were al so submtted. During the oral proceedings
hel d on 28 Septenber 2000, follow ng the

di scussion of the conpliance of set A with
Article 123(2) EPC and after the issues of
clarity, support, sufficiency of disclosure,
novelty and inventive step of set C were

consi dered, four new sets of clains (labelled C,
F, | and G based on sets C, D, B and E

3083.D Y A
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respectively) were filed. Finally, the Appellant
requested that the patent be nmaintained on the
basis of the nine clains of set I, Claim1l of
whi ch reads:

"A nmethod of preparing an ol efin polyner
conprising the steps of

(a) injecting a catalyst into a polynerization

reactor; and

(b) polynerizing olefins in the reactor,
characterised in that
the catal yst contains netall ocene and al unoxane
deposited on a support of porous inorganic netal
oxi de of a group 2a, 3a, 4a or 4b netal, and has
an alumniumto transition netal ratio in the
range of 100:1 to 1:1 on a nolar basis, the
catal yst being obtained by conpleting the reaction
of the netall ocene, al unbxane and porous support
in an inert solvent and recovering the catal yst as
a solid material ."

Clainms 2 to 8 refer to preferred enbodi nents of
t he met hod according to Caim 1.

Caim9 is directed to:

"The use in a nmethod of preparing an olefin
pol ynmer conprising the steps of
(a) injecting a catalyst into a polynerization
reactor; and
(b) polynerizing olefins in the reactor,
of a catalyst containing netall ocene and al unoxane
deposited on a support of porous inorganic netal
oxi de of a group 2a, 3a, 4a or 4b netal, and has
an alumniumto transition netal ratio in the

3083.D Y A
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range of 100:1 to 1:1 on a nolar basis, the

catal yst being prepared by conpleting the reaction
of the netall ocene, al unbxane and porous support
in an inert solvent and recovering the catal yst as
a solid material."

(b) The Appellant, in witing and during the oral
proceedi ngs, argued essentially as foll ows:

(a) The wording of the clains conplied with the
requi renments of Articles 123(2) and 84 EPC.
On the one hand, the objection under
Article 123(2) EPC against the word
"injecting" was not well founded, since the
| atter appeared in the original description
and in Caim1l as granted; therefore,
rai sing the point now anbunted to a
i ntroduci ng a new ground for opposition. On
t he other hand, the word "porous"” was
present in both the original and the granted
versions of Claim2 and any argunent
concerning its clarity fell under Article 84
EPC, which was not a ground for opposition.

(b) Article 83 EPC related to the entire
description, not to the clainms as such.
Al t hough the Respondent had expressed doubts
as to the possibility of performng the
i nvention as described, no evidence had been
provi ded that the exanples could not be
repr oduced.

(c) As to novelty, none of the docunents

di scl osed the low alumniumto transition
nmetal ratio now required, nor were a porous

3083.D Y A
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support or the recovery of the conplete
catal yst either inside or outside of the
reactor nentioned. Also, D2 referred to
fillers, not to supports, which inplied that
di fferent anmounts were used. Therefore, the
cl ai med subject-matter was novel

(d) Regardi ng i nventive step, the problem had
three aspects: (i) a high activity of the
catalyst, (ii) a catalyst with a | ow
alumnumto transition netal ratio and (iii)
reduci ng the nunber of delivery systens.
Furthernore, the catal yst incorporated
conononers in a nore efficient way.

As could be seen from Appendi x 3, Table 2, filed
with the letter dated 8 August 2000, in which the
exanpl es of the patent were conpared, the clained
nmet hod sol ved the various features of the above-
defined problem Furthernore, gas phase

pol ynmeri zation was the nost difficult to perform
so that the solution offered for gas phase

pol ymeri zati on would al so work in other

pol ymeri zati on systens.

Si nce none of the docunents disclosed the | ow
alumniumto nmetal ratio, the skilled person would
not turn to any of themto solve the problem as
defi ned above.

Starting fromDl as the cl osest docunent, which
also referred to high activity, the exanples and a
nunber of additional exanpl es denonstrated that
the present catalyst had a higher yield at a | ower
alum nunitransition nmetal ratio. Dl taught to
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deposit the netall ocene on the support and to add
t he al um noxane separately, so that it could not
render obvious the present conbination of both

net al | ocene and al um noxane on the support.
Furthernore, it was not known from any document or
from common general know edge to conbine the

net al | ocene and the al um noxane on the support.
Therefore, the clained subject-matter was

i nventive.

The Respondent (Opponent), with the response to the

Statenent of G ounds of Appeal, referred to a new

docunent and in a later statenment dated 24 August 2000,

submtted three further docunents as well as a test

report. Additional argunents were provided in a letter
dated 18 Sept enber 2000.

The Respondent argued in essence as foll ows:

(a)

(b)

(c)

The word "injecting" in the new clains did not
comply with Article 123(2) EPC.

The introduction of the word "porous"” rendered the
claims unclear (Article 84 EPC) or lacking in
enabl ing disclosure (Article 83 EPC). The test
report filed on 24 August 2000 supported that
argument .

Regar di ng novelty, the recovery of a solid

catal yst before using it in polynerization as well
as the word "injecting" were not distinguishing
features in view of the docunents on file, in
particular D2. In that respect, there was no

di fference between the "filler" of D2 and the
present "support".
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D1, the cl osest docunent, envisaged the use of a
supported catalyst in a gas phase pol ynerization
process. Since it was common general know edge in
the field of Ziegler-Natta catalysts to pre-
activate supported catal ysts, the skilled person
woul d apply that know edge to the field of

net al | ocenes. All of the exanples of the patent in
suit referred to gas phase polynerization. In such
systens it was not possible to use any other than
supported catal ysts. The new docunents provi ded
further support for the argunment that the

knowl edge in the field of Ziegler-Natta catalysts
provi ded an incentive for the skilled person to
support both the netall ocene and the al um noxane.
Compl eting the reaction and preparing the catal yst
i n advance and separate it fromthe solvent were
al so normal ways of proceeding. None of the
exanpl es showed a surprising effect of the

conbi nation of features as now cl ai mred. Any such
concl usi on based upon a conparison of the results
of the present exanples with those of D1 and D2
was not correct since the |atter described liquid
pol ynmeri zati on processes, which could not be
conpared with gas phase pol ynerization. Moreover
there was no evidence that any effect achieved in
gas phase pol ynerization was al so acconplished in
ot her types of polynerization. Al though in
principle a catal yst which was used in gas phase
pol ymeri zati on coul d nost probably al so be used in
liquid or slurry polynerization, any superior
results for the products of gas phase

pol yneri zation could not be automatically expected
fromthe products of liquid or slurry

pol yneri zation. Therefore, there was no evidence
that the clainmed process achieved its ai mover the
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full scope of the claim

Therefore, no inventive step was present.

VI . By a letter filed on 5 Septenber 2000, a third party
al so gave argunents relating to this case (Article 115
EPC). It supported the Respondent's argunentation
regarding the lack of novelty in view of D2. As to
i nventive step, the conbination of D1 and D3, which
concer ned supported heterogeneous catal yst systens in
ol efin polynerization and whi ch described the recovery
as a solid of the catalyst, rendered the clained
subj ect-matter obvious. There was a clear incentive to
conbi ne these two docunents in view of the use of the
catal ysts for gas phase polynerization. Furthernore, no
support for any superior effect could be found in the
addi tional data of the Appellant, in particular over
D1.

VII. The Appel l ant requested that the decision under appeal
be set aside and the patent be nmintained on the basis

of set | (Clainms 1 to 9).

The Respondent requested that the appeal be dism ssed.

Reasons for the Deci sion

1. The appeal is adm ssible.
Procedural matters
2. In view of the fact that the Appellant's representative

was acconpani ed by an unannounced person, the Board
first recalled the principles governing the presence of

3083.D Y A
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techni cal experts as laid down in Decision G 4/95 (QJ
EPO 1996, 412). In the discussion of the substantive

i ssues the need for that person to provide additional
information did not arise, so that his presence did not
interfere with proper proceedi ngs.

From the Summary of Facts and Subm ssions it al so
appears that the Board was confronted with three
further procedural problens:

(1) the filing of four |ate docunents by the
Respondent,

(i) the filing of a late test report by the
Respondent and

(iiti) the filing of a late test report by the
Appel | ant .

Regarding the new citations and experinental test
reports provided by the parties for the first tinme in

t he appeal proceedings, the Board invited the
representatives to justify the rel evance of that
evidence in the light of the Reasons for the Decision
given by the first instance and the argunents put
forward so far in witing. Since it appeared that those
| ate subm ssions mght contribute to clarify one or the
ot her feature of the process for which the parties had
opposite interpretations, the Board did not formally
exclude any of them inviting however the parties not
torely primarily on them The subsequent discussion of
t he substantive issues did not show the need to

i ntroduce any of the new citations and experi nental

test reports into the proceedings, so that there wll
be no reference to them hereinafter.
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Arendnent s

3.2

3.3

3083.D

Claim1l1l of the main request differs fromCaim1l as
granted in that the support is now specified as being a
porous inorganic netal oxide of a group a, 3a, 4a or 4b
metal, and in that the catal yst has an alum niumto
transition metal ratio in the range of 100:1 to 1:1 on
a nol ar basis. The basis for these anmendnents can be
found in original Cains 2 and 6 (Clains 2 and 6 as
grant ed).

The word "injected", against which the Respondent

rai sed an objection under Article 123(2) EPC, was
present in Claim1l as granted. The opposition had been
based upon Articles 100(a) and 100(b) EPC.

Article 100(c) EPC had not been nentioned either during
t he ni ne nonths opposition period or during the
proceedi ngs before the first instance. Therefore, it
concerns a fresh opposition ground to the introduction
of which the Appellant did not give its consent. In
accordance with Decision G 10/91 (QJ EPO 1993, 420),
fresh grounds for opposition may not be introduced
during the appeal stage w thout the consent of the
Proprietor. In the present case, this is all the nore
valid since the Proprietor is the Appellant, the
Opponent being the Respondent. Therefore, the Board
decided not to admt the issue into to the proceedi ngs.

The amendnments in Clains 2 to 9 concern a nere
renunbering and are the consequence of the anendnents
of Caiml. Therefore, the requirenents of

Article 123(2) EPC are net.

The amendnents to the clainmed subject-matter anmount to
[imtations, so that the requirenments of Article 123(3)
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EPC are satisfied as wel|.

No objection pursuant to Article 84 EPC arises fromthe
amendnents, since they aimat a qualitatively nore
specific definition of the support and a quantitatively
narrower definition of the catal yst conposition.

Sufficiency of Disclosure

4.2

3083.D

The Respondent objected agai nst the word "porous" as
rendering the disclosure of the invention insufficient.

The presence of an unclear termin a claimper se does
not provide the basis for an objection under Article 83
EPC, though it may contravene Article 84 EPC, which is
not a ground for opposition (Article 100 EPC) unless it
ari ses out of the anmendnents made (T 301/87, QJ EPO
1990, 335).

In the present case, the word "porous" was present in
Claim 2 as granted, the catal yst being defined as
deriving "froma support of porous inorganic mnetal
oxide". By virtue of its dependence on CCaiml, Caim?2
contained all the features of that claim so that the

i ntroduction of the subject-matter of daim2 into
Claim 1 cannot be regarded as an anendnent agai nst
which a clarity objection m ght be raised. Therefore,
the issue of clarity as raised by the Respondent cannot
be consi dered anynore.

I n accordance with the foregoing, the Respondent al so
rai sed an objection under Article 83 EPC concerning the
term "porous”. This ground of opposition had been

rai sed as fromthe beginning, however, based on a
different argunment. Article 83 EPC pertains to the
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information contained in the original application as a
whol e, not only to the clains. In view of the passage
on page 6, lines 48 to page 7, line 3, where a clear
definition of the term"porous" is given, the Board
considers that the skilled person would be in a
position to choose a suitable material as support for
the transition netal and the al um noxane. The

requi renents of Article 83 EPC are fulfilled.

The only docunent that was used agai nst novelty was D2.

D2 describes a process for producing a polyethyl ene
conposi tion which conprises polynerizing ethylene or
copol yneri zing ethylene and a small anpbunt of other a-
olefins in the presence of:

(A) a product resulting fromcontact treatnent of

(a) a high activity catal yst conponent contai ning
a transition netal and soluble in a hydrocarbon
sol vent, and

(b) afiller; and

(B) an organoal um ni um conpound (Cl aim 1)

As catal yst conmponent (a), for instance

cycl opent adi enyl conpounds are nentioned (page 7, first
full paragraph, to page 8, line 4). Conpounds prepared
by reacting cycl opentadi enyl zi rconi um w t h al um noxane,
preferably before mxing with filler conpound (b), are
described in the paragraph bridging pages 7 and 8.
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The filler (b) is not critical and may be, anongst
nunmer ous ot her compounds, silica (paragraphs bridging
pages 9, 10 and 11; in particular, page 10, line 1).
Conmponent (a) is added in such an amount that the
(co)polynerization can be carried out efficiently and
no deashing step is needed after the pol ynerization;
conponent (b) is added in such an amount that the
filler content of the ultimte polyethyl ene conposition
is at least 0.5% by weight (page 13, |ast paragraph).

Conmponent (A) may be introduced in the reaction system
in slurry formor after the separation of the sol vent
or mediumin which it was prepared (page 15, lines 5to
7). Although the polynerization is stated to be carried
out by suitable techniques such as slurry and gas phase
pol ynmeri zati on (paragraph bridgi ng pages 18 and 19),

t he exanples only illustrate slurry pol ynerization and
in only some of the exanples a supported catalyst is
appl i ed.

In Exanple 12 in conjunction with Exanple 10, which
played a nmajor role in the parties' subm ssions,
triiron tetraoxide is treated with a m xture of 0.005
mol es of dicycl opent adi enyl zirconiumdichloride and 6
mol es of al um noxane (the alumniumto transition
metal ratio thus being 1200). The contact treatnent
product is then placed into the reactor, 6 mml es of
triethylalum niumare added and ethylene is

pol ymeri zed.

The subject-matter of Claiml of set | differs in at

| east two aspects fromthe disclosure of Exanple 12:
the filler or support and the alum nium transition
nmetal ratio. Al though the description nmentions e.g.
silica as a filler, many other possibilities are al so
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described and in the specific enbodi nent of Exanple 12,
or in any other exanple, no filler as now clained is
actual ly used. Mreover, the specific
alumniumtransition nmetal ratio used there does not
fall within the range specified in Claim1l of the
patent in suit.

Therefore, neither the general definition of the
process according to D2, nor the specific enbodi ment of
Exanpl e 12 discl ose the subject-matter now cl ai ned.

No ot her docunents were cited agai nst novelty so that,
in the light of the disclosure of the docunents on
file, the Board conmes to the conclusion that the

cl ai med subject-matter is novel.

Pr obl em and sol uti on

3083.D

The patent in suit concerns supported polynerization
catal ysts. Both the parties and the Opposition D vision
regarded D1 as the closest state of the art.

D1 concerns a catal yst systemfor the
(co)pol yneri zation of ethylene to pol yethyl ene having a
broad nol ecul ar wei ght distribution, said catal yst
conprising (a) at least two different netall ocenes

whi ch are nmono, di or tricyclopentadi enyl derivatives
of a Goup 4b, 5b and 6b transition netal, each having
different propagation and term nation rate constants
for ethylene polynerizations and (b) an al unoxane
(daim1l). Transition nmetals nentioned are titanium
zirconi um vanadi um and hafnium (page 7, line 17 to
page 8, lines 33). The ratio of alumniumin the

al unoxane to total nmetal in the netall ocenes can be in
the range of 0.5:1 to 10% 1, preferably 5:1 to 10% 1
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(page 8, lines 34 to 36). According to page 9, lines 26
to 31 the soluble netall ocenes can be converted to
supported heterogeneous catal ysts by depositing them on
supports such as silica. The solid catalysts in

conbi nation with alum noxane can be enployed in slurry
and gas phase ol efin polynerization. However, in none
of the exanples a supported catalyst is actually used,
nor is gas phase polynerization applied, and the
alumniumto transition nmetal ratio greatly exceeds the
present range.

The object of D1 is to produce pol yethyl ene having a
broad nol ecul ar weight distribution in a single

pol yneri zati on process (paragraph bridging pages 2 and
3). This is achieved by using a m xed catal yst, that

is, a catalyst conprising at |east two different

net al | ocene conponents, each having different
propagation and term nation rate constants for ethyl ene
pol ymeri zation, and an al um noxane (page 3, lines 20 to
27). Al though the possibility of bringing the

net al | ocenes onto a support is nentioned in a general
way (page 9, lines 26 to 31), there is no teaching to
have the al um noxane codeposited on the support as
well, let alone is there any advantage nentioned for
such a conbination. The sanme is valid for the al um nium
to transition netal ratio.

According to the specification of the patent in suit
the object of the invention is, first, to provide a
very active netall ocene based catal yst which, secondly,
allows high ratios of alum noxane to netall ocene

wi t hout subsequently requiring an extensive treatnment
of the polyner product in order to renove undesirable
alum niumand, thirdly, does not require the presence
of a cocatal yst thereby reducing the nunber of delivery
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systens for introducing catalyst into polynerization
reactor (page 2, lines 43 to 46).

D1, however, ains at the production of a polyner having
a broad nol ecul ar wei ght distribution; that docunent is
not concerned with any of the above indicated points.

I n general, a docunment serving as the starting point
for evaluating the inventive nerits of an invention
should relate to the sanme or a simlar technica
problemor, at least, to the same or a closely rel ated
technical field as the patent in suit (see decisions

T 606/ 89 of 18 Septenber 1990 and T 795/ 93 of

29 Cctober 1996; both unpublished in QI EPO) .

Therefore, D1 does not qualify as a proper starting
point for the evaluation of the inventive nerits of the
cl ai med subject-matter

Nevert hel ess, for the sake of the present decision, the
Board will follow the approach adopted by the parties
during oral proceedings and, consequently, regard Dl as
t he cl osest docunent.

According to the Appellant, apart fromthe three
features of the object of the invention as pointed out
above (point 6.2), a further aimwas to achieve a nore
efficient incorporation of conpbnoners. The Respondent
denied that all the aspects of the thus defined
techni cal probl em had been effectively solved by the
nmeasures taken according to Claim1l. However, the
parties agreed that the catal yst was suitable for gas
phase pol ynerization. On that base, the Board takes the
view that the technical problemmmy be seen in the
broad definition of providing a nethod suitable for
preparing olefin polyners, also in gas phase
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pol ymeri zati on.

The exanples in the application denonstrate that the
above-defined problemis effectively solved. In
particular, the present nmethod is efficient at

pol yneri zi ng et hyl ene hono- and conopnoners in the gas
phase. The Respondent, after having expressed doubts
that the results obtained in gas phase pol ynerization
coul d be extended to other polynerization processes,
stated that in principle a catalyst suitable for use in
gas phase pol ynerization could nost probably be used in
liquid or slurry polynerization as well, but that any
superior results of the gas phase process coul d not
automatically be expected fromthe products of the

ot her types of polynerization process. In view of the
broad definition of the technical problemas well as
the lack of evidence of the contrary (which would have
had to be submtted by the Respondent, which, as the
Qpponent, has the burden of proof), the Board accepts

t hat the above problemis effectively solved over the
whol e scope of the clainmed subject-matter.

Obvi ousness

3083.D

It remains to be deci ded whet her the clained subject-
matter is obvious having regard to the docunents on
file.

According to D1, the alumniumto transition netal
ratio can be fromO0.5:1 to 10° 1. However, in the

exanpl es, the actual ratio (varying from466 in

Exanple 3 to 4953 in Exanple 5) used in a slurry

pol ynmeri zation with an unsupported catal yst, is much

hi gher than the present upper |imt. Mreover, although
D1 nentions the support of netall ocenes, there is
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not hing to suggest that supporting the al um noxane as
well as the transition netal conpound in the desirably
low aluminiumto transition netal ratio would |lead to
an active catal yst which could al so be used in gas
phase pol ymerization. Therefore, D1 by itself does not
render the claimed subject-matter obvious.

The aimof D2 is to provide a process for the
production of pol yethyl ene conpositions, in which a
filler is dispersed uniformy irrespective of the
amount of filler added and separation of the filler
does not occur (page 3, first paragraph). In the
exanples only slurry polynerization is applied and in
only one (Exanple 12) of the 73 exanples a catalyst is
applied that conprises a support upon which both a
net al | ocene as wel| as al um noxane are deposited, the
support however being triiron tetraoxide and the
alumniumto transition netal ratio being 1200.

The aimof D3 is to provide a process that, in the
presence of a great amount of inorganic filler and | ow
catal yst concentration, produces polyolefin m xtures
havi ng advant ageous properties.

In particular, D3 describes a process for the

pol yneri zation of olefins by polynerizing at |east one
olefin in the presence of a catal yst systemthat
contains an inorganic filler, the latter containing
crystal water or otherw se bonded water, by treating
the filler with trialkyl alum nium replacing the water
cont ai ni ng conpounds, and then adding a titani um or

zi rconi um conmpound which is soluble in an organic
solvent (Claim1 in conjunction with page printed 3,
line 34 to page printed 5, line 7). The filler, which
can be all kinds of inorganic matter (page printed 7,
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lines 31 to 36) can act as a cocatal yst (paragraph
bridgi ng pages printed 3 and 4). It can be present in
the range of from1l to 90 weight % of the conposition
(page 8, lines 4 to 6). The alum niumto transition
netal ratio is in the range of 10:1 to 10% 1, preferably
around 10° 1 (page 5 - printed nunber, lines 25 to 28).
According to page 7, lines 19 to 25, and in the

exanpl es, first the alum noxane is brought onto the
support, then the transition netal conpound, and
finally the nmonomer is added. In the exanples the
support, CaSQ,. 0,5 HO or CaCQO,, in toluene is treated
wi th an al um ni um conpound, then a netall ocene and

et hyl ene are added and the polynerization is carried
out. Hence they illustrate slurry polynerization in
which (i) the amount of filler is in the sane order of
magni tude as the anount of pol yner produced, (ii) the
alumniumto transition nmetal ratio is nuch higher than
the now clainmed upper limt and (iii) the catalyst is
not recovered prior to polynerization.

Therefore, the information contained in D2 and D3
woul d, taken alone or in combination with D1, not
result in the present specific conbination of features.
In particular, it could not be |earned that the

conbi nation of a specific support, carrying both the

al um noxane and the transition netal conpound in a | ow
ratio, would result in an active polynerization

catal yst al so suitable for gas phase pol ynerization.

For the above reasons, the Board cones to the
conclusion that the subject-matter of Claim1 involves
an inventive step.

As Claim1l of the main request is allowable, the sane
is valid for dependent Clains 2 to 8, the patentability
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of which is supported by that of Claim1l. The above
considerations also apply to i ndependent Caim9 since
its subject-matter is based on the same conbi nati on of
features as in Caiml.

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Opposition Division with
the order to maintain the patent on the basis of
Clains 1 to 9 according to Set | submtted during oral
proceedi ngs, after any consequential anendnent of the
descri ption.

The Regi strar: The Chai r man:

E. Gorgmaier C. Gérardin
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