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Summary of Facts and Submn ssions

1444. D

The present appeal is fromthe interlocutory decision
of the Qpposition Division to maintain in anended form
Eur opean patent No. 0 430 603 relating to a particul ate
det er gent conposition.

Two notices of opposition were filed against the
patent, wherein Cpponents 01 and 02 both sought
revocation of the patent inter alia on the grounds of
Article 100(a) EPC, in particul ar because of the

al | eged | ack of both novelty and inventive step of the
cl ai med subject-nmatter

The oppositions were based inter alia upon the
fol |l owi ng docunents:

(1)=  GB-A- 1437076

(1')= DE-A-2340915 corresponding to (1)

(1a)= Product Information "Spezialsilikas - Typen und
Anwendungsgebi ete” by Crosfield Chem cals, 1984

(1b)= Technical Publication No. 26 by Crosfield
Chem cal s, 1975

(2)= CS-B- 216618 and its German transl ation
desi gnat ed 2a

(3)= CS-B- 226226 and its German translation
desi gnat ed 3a

(18)= BS 1795:1976, |SO 3262 - 1975 "Specification for
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Extenders for paints".

L1l In its decision, the Opposition D vision found that

- the main request and the first to fourth auxiliary
requests did not conply with the requirenents of
t he EPC

- however, the clained invention and the patent in
suit, as anended in the Patent Proprietors' fifth
auxiliary request, fulfilled the patentability
requi renents of the EPC and in particular the
cl ai med subject-matter involved an inventive step
over docunent (1).

| V. Appeal s were filed against this decision by both
Opponent 01 and the Patent Proprietors. Although these
parties are Respondents to each other's appeals, for
conveni ence the Proprietors are referred to herein as
"the Appellants”, Opponent 01 as "Respondent 01" and
t he non-appeal i ng Opponent 02 as "Respondent 02".

The Appellants filed, with their statenent of grounds
of appeal and a letter dated 20 Novenber 1998, a nmin
request and seven auxiliary requests, the clains of the
mai n request corresponding to those of the first
auxi |l iary request before the Opposition D vision and
the clains of the seventh auxiliary request
corresponding to those considered in the appeal ed
decision to conply with the requirenents of the EPC

| ndependent Clains 1, 2 and 6 of the main request were
as foll ows:

- "1l. A particulate detergent m xture conprising

1444. D Y A
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(i) particles which contain at |east 55% by wei ght of
ani oni c detergent active which is any of |inear and
branched al kyl benzene sul phonat es, al kane sul phonat es,
secondary al cohol sul phates, primary al cohol sul phates,
al pha ol efin sul phonates, al kyl ether sul phates, fatty
acyl ester sul phonates, and m xtures of these, and al so
contain a particulate filler with an oil absorption

val ue of at |east 100m /100g, this filler being
distributed within the particles of the conposition in
intimate mxture with said detergent active, and the
weight ratio of the filler to the anionic detergent
active lying in the range from1:10 to 1:1, and

(ii) other solid particulate material ."

- "2. A particulate detergent m xture conpri sing

(1) particles which contain at | east 30% by wei ght of
ani oni c detergent active and also contain a particul ate
filler wwth an oil absorption value of at |east

200m /100g, this filler being distributed within the
particles of the conposition in intinmate mxture with
sai d detergent active, and the weight ratio of the
filler to the anionic detergent active lying in the
range from1:10 to 1:1, and

(ii) other solid particulate material ."

- "6. A process of preparing a particul ate detergent
m xture whi ch process conprises

(1) preparing a particul ate conmposition by
neutralising an acid formof an anionic detergent
active to forma fluid or sem -solid conposition

contai ning ani oni c detergent active and incorporating a
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particulate filler therein so that the filler is
intimately mxed wth the anionic detergent active,
said particulate filler having an oil absorption val ue
in excess of 100m /100grans, and form ng the resultant
m xture into a particulate conposition with the filler
distributed within the particles of the conposition,
the anobunts of anionic detergent active and filler
bei ng such that the conposition contains at |east 30
wt % of ani onic detergent active and has a weight ratio
of filler to anionic detergent active ranging from 1:10
to 1:1, and

(ii) mxing the said conposition with other solid
particul ate material."

The first auxiliary request differed fromthe main
request insofar as the oil absorption value of the
particulate filler in claim6 had been raised to in
excess of 200 mM /100 g and it contai ned an additiona

I ndependent process claim7 reading:

- "7. A process of preparing a particul ate detergent
m xture whi ch process conprises

(1) preparing a particul ate conmposition by
neutralising the acid formof anionic detergent active
with an alkali netal carbonate salt to forma sem -
solid conposition containing the neutralised detergent
active, adding a particulate filler to the said sem -
solid conposition, so that the filler is intimtely

m xed with the neutralised anionic detergent active,
said particulate filler having an oil absorption val ue
i n excess of 100m /100grans, allow ng the resulting

m xture to harden, and comm nuting it to forma
particul ate conposition with the filler distributed
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within the particles of the conposition, the amounts of
anioni c detergent active and filler being such that the
conposition contains at | east 30 wt % of anionic
detergent active and has a weight ratio of filler to
ani oni c detergent active ranging from1:10 to 1:1, and

(ii) mxing the said conposition with other solid
particul ate material."

The second auxiliary request corresponded to the first
one w thout the additional process claim?7.

The third auxiliary request differed fromthe main
request insofar as the oil absorption value of the
particulate filler in claim1l had been raised to at
| east 150 m /100 g and claim 2 specified the anionic

surfactants as in claim1l.

The fourth auxiliary request corresponded to the third
one with the oil absorption value of the particul ate
filler in process claim6 raised to in excess of

200 m /100g and with an additional process claim?7 as
in the first auxiliary request.

The fifth auxiliary request corresponded to the third
one without claim1l of that request so that independent
clains 2 and 6 of that request were renunbered as
claims 1 and 5.

The sixth auxiliary request corresponded to the fifth
one with the oil absorption value of the particul ate
filler in process claim5 raised to in excess of

200 m /100g and with an additional process claimb®6
corresponding to claim7 of the first auxiliary
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request .

The seventh auxiliary request corresponded to the third
auxiliary request with the oil absorption value of the
particulate filler in process claim6 raised to in
excess of 200 m /100 g.

Al these requests were acconpani ed by dependent cl ai ns
relating to specific enbodi nents of the clained
products or process.

Subsequent to a communi cation by the Board dated

15 June 2001, suggesting docunents (2) or (3) as
possi bl e starting points for the assessnent of

i nventive step of the clained subject-matter, the
Appellants filed with their letter of 20 March 2002
English transl ati ons of docunents (2) and (3), herein
desi gnated (2b) and (3b), respectively.

The Appellants also filed an anended nmai n request,
amended first to seventh auxiliary requests and ten
additional auxiliary requests 8 to 17, which contai ned
sone clainms with the upper limt of the weight ratio of
particulate filler to anionic detergent active nodified
from1l:1 to 2:3. This anmendnment was contai ned, for
exanple, in the followng clains of the main and first
to seventh auxiliary requests:

- claiml of the fifth and sixth auxiliary requests;

- claim2 of the main request and of the first to
fourth and seventh auxiliary requests;

- claimb5 of the fifth and sixth auxiliary requests;
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- claim6 of the main request and of the first to
fourth, sixth and seventh auxiliary requests;

- claim7 of the first and fourth auxiliary requests.

According to the Appellants' witten subm ssions al
these requests were filed in order to limt the clained
subj ect-matter over Exanple 2 of docunent (3).

In the oral proceedings held before the Board on

25 April 2002 the eighth to seventeenth auxiliary
requests, filed with the Appellants' letter of 20 March
2002, were held to be inadm ssible. Follow ng an

obj ection rai sed by Respondent 01, the Appellants
further anended their main request and first to fourth
and seventh auxiliary requests by nodifying from1:1

to 2:3 the upper Ilimt of the weight ratio of filler to
anionic detergent active in claiml of all these
requests.

The Appel lants' argunents with regard to the
patentability of the clained subject-matter submtted
inwiting and at the oral proceedi ngs can be

summari zed as foll ows:

- even though docunent (1) discloses detergent
conpositions simlar to those clained in the patent
in suit and cites a silica having an oil absorption
val ue above 200 m /100 g (Gasil 23) as a possible
absorbent material, a nultiple selection fromthe
teaching of this docunment woul d be necessary in
order to arrive at the clained subject-matter

- therefore, the clained subject-matter is novel over
the cited prior art;
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docunent (1) does not deal with the sanme technica
problem as the patent in suit and is therefore not a
realistic starting point for assessing inventive

st ep;

the cited prior art does not suggest that the

i ncorporation of limted anmounts of a particul ate
filler of specific oil absorption value within a
detergent granul ate conprising high concentrations
of anionic surfactants would be sufficient to
provi de better flow properties and | ess stickiness
than the surface treatnment of a simlar granul ate
wi th a powdered absorbent material;

therefore the clainmed subject-matter involves an
i nventive step.

Wth regard to the main request the Respondents
submtted in witing and at the oral proceedings inter
alia that:

the subject-matter of claim2 |acked novelty in the
light of the teaching of docunent (1);

the subject-matter of claim2 | acked an inventive
step in the light of the teaching of docunent (1),
whi ch di scl osed granul ar detergent conpositions very
simlar to those clained in the patent in suit and
suggested the use of an absorbent material such as
Gasi| 23 having an oil absorption val ue above

200 m /100 g;

the subject-matter of claim2 | acked an inventive
step in the light of the teaching of docunents (2)
or (3);
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- in particular docunent (2) disclosed the surface
treatnent of anionic surfactant particles with a
hydrated silica as absorbent material and dealt wth
the sane technical problemas that indicated in the
patent in suit; it would thus have been obvious for
the skilled person to incorporate the absorbent
hydrated silica within the anionic surfactant
particles and to use comrercially avail abl e products
havi ng a high oil absorption val ue;

- silicas of high oil absorption value were, for
exanpl e, known from docunents (1a), (1b) and (18).

The Respondents' argunents as to |ack of inventive step
of the main request were al so advanced agai nst the
auxiliary requests.

The appeal i ng Qpponent 01 (Respondent 01) requested
that the Patent Proprietors' appeal be dism ssed, that
t he deci sion under appeal be set aside and that the
pat ent be revoked.

The appealing Patent Proprietors (Appellants) requested
t hat Qpponent's 01 appeal be dism ssed, that the
deci si on under appeal be set aside and that the patent
be maintained on the basis of its main request filed
during oral proceedings or alternatively on the basis
of one of its first to seventh auxiliary requests (the
first to fourth and seventh filed during ora
proceedi ngs and the fifth and sixth filed with their

| etter of 20 March 2002).

The Respondent 02 requested that the Patent
Proprietors' appeal be dism ssed.
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At the end of the oral proceedings, the chairmn
announced the decision of the Board.

Reasons for the Deci sion

1.1

1444. D

Procedur al issues

After the Board's comrunication of 15 June 2001,
suggesti ng docunents (2) or (3) as possible starting
points for the assessnent of the inventive step, the
Appellants filed with their letter of 20 March 2002 (ie
about one nonth before oral proceedings) an anended
mai n request, anmended first to seventh auxiliary
requests and additional eighth to seventeenth auxiliary
requests (see point V above). According to their
witten subm ssions these requests were introduced in
order to take account of the disclosure of Exanple 2 of
docunent (3).

In all these requests the upper Iimt of the weight
ratio of particulate filler to anionic detergent active
was changed from1l:1 to 2: 3, changes which were easily
under st andabl e and anounted to a [imtation to an
enbodi nent al ready indicated as preferable in the
patent in suit (page 2, line 45). They had noreover the
pur pose of overcom ng possi bl e objections arising from
the consideration of Exanple 2 of docunent (3), which
docunent had not yet been addressed by the other
parties during the witten appeal proceedi ngs.

The main request and the first to fourth and seventh
auxiliary requests were further anmended during the ora
proceedi ngs (see point VI above).
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Concerning the additional ten auxiliary requests 8
to 17, the Appellants admtted during the ora
proceedi ngs that the letter of 20 March 2002 di d not
expl ain why they had been filed so late in the

pr oceedi ngs.

The Appellants submtted at the oral proceedi ngs that
the twelfth and thirteenth auxiliary requests
corresponded to the main and the third auxiliary
requests w thout process clains and that the other
requests corresponded to different conbi nations of
product and process clains already disclosed in the
previ ous requests and that, therefore, they could be
easily dealt with by the Respondents.

However, the Respondents' objections to the seventh
auxiliary request, ie to the clains as naintained by

t he opposition division, had been known to the
Appel I ants, from Respondent 01's grounds of appeal, for
nore than 4 years before the oral proceedi ngs, and no
addi tional objections had been raised in the interim by
t he Respondents or the Board. It is therefore the
Board's view that there was no acceptabl e reason for
the filing of these additional requests at such a |ate
stage of the procedure. Myreover, in the absence of any
reason for the late filing, it was not possible for the
Respondents to prepare argunents as to their

adm ssibility in advance of the oral proceedings.

For these reasons the Board hol ds these bel at ed
auxiliary requests to be inadm ssible.

By conpari son, anendnents of previously filed requests
made at a | ate stage of the proceedi ngs may be
adm ssi ble, provided they are justified in the
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particul ar circunstances of the case.

Wth regard to the anended main and first to seventh
auxiliary requests, these were nodifications of the
requests filed with the grounds of appeal filed either
to overcone possi ble objections arising fromthe

consi deration of Exanple 2 of docunent (3) (which had
not yet been discussed in witing during the appea
proceedi ngs by the other parties) or to take account of
an objection raised by the Respondents for the first
time during the oral proceedings, as to an

i nconsi stency in the wording of the clains conprising a
wei ght ratio of filler to anionic surfactant of 1:1
together with an anionic surfactant concentration of at
| east 55% by wei ght.

Therefore, these anmended requests, even though bel ated,
anobunted to a fair attenpt by the Appellants to defend
their patent in response to objections which either
only arose late in the proceedi ngs or which they

t hensel ves anti ci pat ed.

Mor eover, none of the anmendnents to these requests |ed
to any substantial change in the subject-matter of the
proceedi ngs or needed | engthy consideration by the

ot her parties.

Accordingly, the Board finds these requests adm ssible.

Articles 123 and 83 EPC. nmain and first to seventh
auxiliary requests

The Board is satisfied that the anended cl ai ns
according to the main and the first to seventh
auxiliary requests conply with the requirenments of
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Articles 123 EPC and that the invention to which the
cl ai med subject-matter relates is sufficiently
di scl osed.

Thi s has not been contested by the Respondents and no
further cormment on these matters i s necessary.

Novelty of main request and first to seventh auxiliary
requests

Novelty of the subject-matter of claim2 (which also
forms the subject-matter of claim2 of the first and
second auxiliary requests) has been contested in view
of docunent (1) disclosing a granular conposition
conprising anionic detergent actives and an inorganic
absorbent material which can be silica, silicate or
alum nosilicate (page 1, lines 31 to 36 and 81 to 90).
Moreover, lines 38 to 40 on page 1 of this docunent
read: "QOther absorbents are china clay, Neosi

(a precipitated silica) and Gasil 23 (a precipitated

silica gel)".

As shown in Table 2 of docunent (la), and as accepted
by all the parties during the witten proceedi ngs,
Gasil 23 is the only particulate silica specifically
di scl osed in docunment (1) having an oil absorption
val ue of above 200 m /100 g.

Docunent (1) discloses further that preferred
formul ati ons conprise 0 to 50% by wei ght of al kal

nmetal soap, 5 to 30% by wei ght of absorbent nmaterial
and 10 to 50% by wei ght of non-soap anionic surfactant
(page 1, lines 57 to 66), the upper Iimt of anionic
surfactants thus matchi ng the concentration of at |east
30% by weight required in claim?2 of the main request
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of the patent in suit.

Finally, the illustrative exanples on page 2, lines 39
to 49 of this docunent disclose a formulation
conprising nore than 30% by wei ght of anionic
surfactants and having a weight ratio of absorbent
material to anionic detergent active between 1:2 and
1: 3.5, features which are in accordance with claim2 of
the main request of the attacked patent. However, the
absorbent nmaterials used in these exanpl es have an oi
absor ption val ue bel ow 200 m /100 g as accepted by al
parties and shown in docunent (1b) for "Alusil N’
(page 7) and in docunent (18) for "china clay"

(page 16).

3.2 The Respondents have argued that document (1), citing
Gasi| 23 as absorbent material, can also be seen as
disclosing its use as a possible alternative to the
absorbents specifically indicated in the exanples or as
an absorbent in the preferred formul ati ons of page 1,
lines 58 to 66. Therefore, this docunment discloses the
use of Gasil 23 in conbination with all the other
features of claim2 of the main request.

However, it is the Board's opinion that docunment (1),
as expl ai ned above under point 3.1, teaches the use of
an absorbent material selected fromthe classes of
silicas, silicates and alum nosilicates independently
of its oil absorption capacity. The words " O her
absorbents are china clay, Neosil (a precipitated
silica) and Gasil 23 (a precipitated silica gel)"
(page 1, lines 38 to 40) do not specify Gasil 23 as a
preferred material but just as an exanple of a
sub-class of materials falling within the genera

cl asses outlined in the preceding lines 35 and 36, ie

1444. D Y A
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silicas, silicates and al um nosilicates.

Therefore docunent (1) does not teach use of Gasil 23
in the illustrative exanples instead of the absorbent
materials therein disclosed or its use in conbination
Wi th anionic surfactants in anpunts corresponding to
the upper limt of the preferred fornul ati ons of

page 1, lines 57 to 66, or in anobunts suitable for
conmplying with the weight ratio of particulate
absorbent filler to anionic detergent active required
in claim2 of the patent in suit.

The Respondents have al so argued that, while

docunent (1) specified the alumnnosilicate of Exanple C
to be Alusil N, ie a material having an oil absorption
val ue of |less than 200 m /100 g , the corresponding
German docunment (1') referred in its version of this
exanple to an alumnosilicate in general. Therefore
this exanple would inplicitly enconpass any

alum nosilicate commercially available at the priority
date of the patent in suit, which material could al so
have an oil absorption val ue above 200 m /100 g as
known from docunent (18) (page 16).

However, the absence of any indication in docunment (1')
of a suitable oil absorption value for the disclosed
absorbent materials, indicates that this docunent does
not teach any use of an alumnosilicate having a
specific oil absorption value together with the
specific features of Exanple C and therefore this

obj ection of the Respondents nust fail.

Therefore the Board finds the subject-matter of claim?2
of the main request to be novel over docunents (1)
or (1').
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Further, the Board has no reason to depart fromthe
decision of the first instance with regard to novelty
of the other clains of the main request or of the
auxiliary requests, the features of which had al ready
been considered at the first instance; nor have the
Respondent s nai ntai ned any objections to the novelty of
t hese cl ai ns.

Therefore the Board finds the subject-matter of al
clains of the requests before it to be novel over the
cited prior art. Since all requests fail on other
grounds, no further details are necessary.

I nventive step of the main request

Most suitable starting point and technical problem

The patent in suit, and in particular the subject-
matter of claim?2 of the main request, relates to a
particul ate detergent m xture nade up of particles
conprising at |east 30% by wei ght of anionic detergent
active and a particulate filler having an oi

absorption value of at |east 200 m /100 g, which filler
is distributed within the particles in intimte m xture
Wi th the anionic detergent active and is present at a
wei ght ratio of filler to anionic detergent of 1:10

to 2:3, and other solid particulate material.

As explained in the patent in suit, a particul ate
detergent material conprising a high level of at |east
30% by wei ght of anionic surfactants tends to be sticky
and to cake together whereas products for retail sale
shoul d not be sticky but free-flowng (page 2, lines 5
to 7 and 15 to 17). The patent al so explains that the
prior art tried to solve this problemby applying a
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powdered material to the surface of such particulate
solids (page 2, lines 33 to 34).

The technical problemunderlying the patent in suit can
t hus be defined as the provision of a detergent
particul ate having an anount of anionic surfactants of
at | east 30% by wei ght which has inproved fl ow and
caking resistance with respect to a simlar granul ate
coated with a powdered material (page 2, lines 38

to 40).

The nost suitable starting point for assessing

i nventive step is, according to the jurisprudence of

t he Boards of Appeal of the EPO, a docunent

(if available) conceived for the sanme purpose as the

cl ai med i nvention and not a docunent having the nost
features in common with the clained subject-matter

(see T 298/93, point 2.2.2 of the reasoned decision and
T 506/ 95, point 4.1 of the reasoned decision, neither
published in the AQJ EPO) .

Docunent (1), though disclosing, as nentioned in
point 3.1 above, detergent particulate naterials of a
conmposition very close to those cl ai ned, does not
address explicitly the technical problem nentioned
above but deals instead with the provision of sticky
antiredeposition and soil release agents in a form
suitable for inclusion in a powder detergent

formul ation (page 1, lines 10 to 13).

Docunent (3) deals with the problem of converting soft,
liquid or pasty surfactants such as ani oni ¢ detergent
actives into particles without the need for an energy
demandi ng process (see (3b), page 2, first paragraph
and page 3, |ast paragraph).
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Therefore, the Board is of the opinion that neither of
t hese docunents can be considered a suitable starting
poi nt for discussing the inventiveness of the clained
subj ect-matter

Docunent (2), however, discloses a nethod for providing
a non-sticky and free-flow ng granul ar product

conpri sing high concentrations of anionic detergent
actives by adm xi ng the anionic surfactant granules

Wi th an absorbent material; the product can be used for
the preparation of detergent powders (see (2b), page 1,
first paragraph and page 2, line 6 to 30).

Mor eover, according to the teaching of this docunent,
the anionic surfactant particles are envel oped by the
absorbent material |ike hydrated silica (see (2b),
page 4, first paragraph). The Board therefore agrees
with the Appellants that this docunent is
representative of the surface treatnent of the prior
art nentioned in the patent in suit (page 2,

lines 33 to 34).

Docunent (2), dealing with the sane technical problem
indicated in the patent in suit and representative of
the state of the art nentioned therein, is thus in the
Board's view the nost reasonable starting point for
assessing inventive step.

The patent in suit shows in its conparative tests that
granul ar products coated with a conventional flow aid,
and additionally incorporating a particulate filler
havi ng a high oil absorption val ue of above

200 M /100 g within the particles, are nore free-
flowi ng and | ess sticky than those which are only
surface coated (see page 5, lines 1 to 4; Table 1 on
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page 5 and Table 2 on page 6, fornmulations Ill to V vs.
A, page 6, lines 20 to 22).

The Board has thus no reason to doubt that the subject-
matter of claim2 solved the technical problem
menti oned above.

Eval uati on of inventive step

According to the teaching of docunent (2) as
represented in point 4.1.2 above, non-sticky and free-
fl ow ng granul ar products conprising high
concentrations of anionic detergent actives can be
prepared by coating the soft anionic surfactant
particles with a material having absorbing properties
such as hydrated silica at a preferred weight ratio of
absorbent to anionic detergent active of 1:2 to 1:5
(see (2b) claim1; page 1, paragraph bel ow headi ng
"Description"; page 2, line 6 to 30; page 3, last 6
lines; page 4, lines 1 to 6; Exanple 1).

A skilled person, faced with the technical problem

i ndicated in point 4.1.1 above, would thus have | ooked
in the prior art for suggestions directed at inproving
the capacity of surface coated particles to incorporate
hi gh concentrations of sticky materials such as anionic
surfactants, thereby inproving their free-flow ng
properties and reducing their tendency to cake.

Docunent (1) disclosed a nethod for providing

granul ates conprising high concentrations of sticky
materials and precisely 10 to 50% by wei ght of anionic
non-soap surfactants, 0 to 50% by wei ght of soap and 10
to 50% by wei ght of antiredeposition agents (page 1,
lines 57 to 66). According to the teaching of this
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docunent, the incorporation within the particles of 5
to 30% by wei ght of an absorbent material selected from
the groups of silicas, silicates and al um nosilicates,
eg hydrated silica like Gasil, was sufficient to
provi de dusted granul ates not presenting any stickiness
or tendency to agglonerate (see page 1, lines 31 to 40
and 46 to 50 and page 2, lines 18 to 23).

Ther ef ore docunent (1) suggested to the skilled person
the way to obtain dusted granul ates conprising high
concentrations of anionic surfactants and ot her sticky
materials which were free-flowi ng and w thout a
tendency to cake; this docunent al so taught that
limted anbunts of an absorbent filler (5 to 30% by
weight), at a weight ratio to the anionic surfactant in
accordance with the patent in suit (see exanples and
point 3.1 above), were sufficient for achieving this
result.

It would thus have been obvious to the skilled person
to distribute the hydrated silicas used for coating the
anionic surfactant particles in docunent (2) within
such particles as well and in amounts and in the weight
ratio to the anionic surfactants as required in the

di sputed claim2, in order to inprove the free-fl ow ng
characteristics and reduce the caking tendency of the
particles.

The only remai ning question as regards inventive step
is therefore whether a skilled person would have

sel ected an absorbent filler having an oil absorption
val ue above 200 m /100 g, wherein the oil absorption
value indicates in the technical field of particulate
fillers the capacity of such a material to absorb
liquids (see eg docunent (la), 10th page, paragraph
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bel ow t he headline "QOLZAHL").

The conparative tests of the patent in suit show that
particles incorporating a filler with an oil absorption
val ue above 200 m /100 g are nore free-flowi ng and | ess
sticky than those incorporating a filler with an oi
absorption val ue bel ow 200 m /100 g (see Exanples |11,
IVand V vs. | or Il) whilst docunent (1) does not draw
any distinction between the forner type of filler such
as Gasil 23 and the latter such as Alusil N, Neosil or
china clay (see point 3.1 above).

However, docunent (la), a product information brochure
about hydrated silicas commercially available at the
priority date of the patent in suit, disclosed that the
type of hydrated silicas preferred for use as absorbent
had an oil absorption val ue above 200 (see Gasil 23D
and HP 34 in Table 2), Gasil 23 being also the hydrated
silica explicitly cited in docunent (1).

The use of a hydrated silica having such a high
absorption value was thus the first choice for a
skill ed person, at |east when seeking to achieve a
maxi num absor pti on capacity.

The Board, therefore, cones to the conclusion that the
skill ed person, faced with the technical problem of

i mproving the free-flow ng characteristics and reducing
t he caki ng tendency of the granul ates of docunment (2),
woul d have incorporated hydrated silicas within the
particles as taught in docunent (1) and woul d have used
as a first choice Gasil 23, ie a material having an oi
absorption val ue above 200 m /100 g, in the light of
its known properties reported in the state of the art.
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Consequently, the subject-matter of claim2 of the nmain
request | acks an inventive step and does not neet the
requi renents of Article 56 EPC

Since this request nust fail on these grounds there is
no need to consider the inventive step of the other
I ndependent clains 1 or 6.

I nventive step of the first and second auxiliary
requests

The subject-matter of claim2 of the nmain request is
al so the subject-matter of claim2 of the first and
second auxiliary requests which thus fail for the sane
reasons as nentioned above in point 4.2

I nventive step of the third to seventh auxiliary
requests

The subject-matter of claim?2 of the third, fourth and
seventh auxiliary requests, which is identical to that
of claiml1l of the fifth and sixth auxiliary requests,
differs fromthe subject-matter of claim2 of the main
request only insofar as the anionic surfactant is
specified to be any of |inear and branched al kyl benzene
sul phonat es, al kane sul phonates, secondary al coho

sul phates, primary al cohol sul phates, alpha olefin

sul phonat es, al kyl ether sul phates, fatty acyl ester

sul phonates, and m xtures of these.

However, since anionic surfactants of this type are
explicitly nmentioned in docunents (1) (page 1, |ines 83
to 84) and (2) (see (2b), page 2, last |line to page 3,
line 2), and since the Appellants have not shown that
any credi bl e additional technical advantage is achieved
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by their selection, the reasons in point 4.2 above al so
apply to these requests.

Therefore, these requests nust al so be dism ssed for
| ack of an inventive step of the clainmed subject-
mat t er.

O der

For these reasons it is decided that:

The deci sion under appeal is set aside.

The patent is revoked.

The Regi strar: The Chai r man:

G  Rauh G Di schi nger-Hoppl er

1444. D



