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Summary of Facts and Subm ssi ons

3084.D

The deci sion of the opposition division to reject the
opposi tion agai nst European patent No. 0 483 930 was
posted on 26 Novenber 1997. The appel |l ant (opponent)
filed an appeal against this decision and paid the
appeal fee on 22 January 1998. The appellant filed the
Statenent of G ounds of Appeal on 1 April 1998.

Claiml as granted reads as foll ows:

"Atool for separating a core, arind and flesh of a
fruit, in particular a pineapple, conprising, at |east,
a cylindrical corer which is provided at one end with a
cutting edge and at the other end with a handl e or

ot her driving nenber, such as a notor, whereby there is
provi ded, close to the cutting edge (2) of the corer
(1) at least one flesh cutter (3) extending radially

t hereon and provi ded each with a cutting edge (4), and
whereby at the end of the flesh cutter (3), opposite to
the end fixed to the corer (1), there is provided a
rind cutter (5) extending parallel to the corer (1) and
provided with at | east one cutting edge (6),
characterized in that the flesh cutter (3) is helically
shaped defining a certain pitch, such that upon
rotating of the tool it executes a helical novenent
with said pitch, whereby the rind cutter is connected
to the circular periphery of the flesh cutter and
extends only over a vertical height which corresponds
substantially with the pitch of the flesh cutter.™
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L1l The follow ng prior art docunments were listed in the
statenent of grounds of appeal:

D1: EP-A-0 004 817

D2: DE-A-1 729 914

D3: US-A-2 652 871

D4: US-A-4 704 959

D5: US-A-4 690 047

D6: US-A-3 540 503

D7: DE-U-9 004 107

US- A-3 536 114
D9: DE-C- 604 657
D10: US-A-4 644 838
D11: US-A-3 734 002
D12: US-A-4 926 726
D13: DE-C-441 201
| V. Each party auxiliarily requested oral proceedi ngs and
attended the oral proceedi ngs which took place on

9 Decenber 1999.

In these oral proceedi ngs the appellant did not

3084.D Y A
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mai ntain his novelty objection based on D13 nade in the
statenent of grounds. He argued agai nst inventive step
but only referred to D1 and D3.

The respondent (proprietor) essentially countered the
appel l ant's argunents.

V. The appel | ant requests that the decision under appeal
be set aside and the patent revoked.

The respondent requests that the appeal be di sm ssed
(whi ch woul d nean nai ntai ning the patent as granted).

Reasons for the Deci sion

1. The appeal is adm ssible.

2. Novelty of claiml

The objection in the statenent of grounds of |ack of
novelty over D13 was not maintained in the ora
proceedi ngs. Figures 2 and 4 of D13 show that none of
the auxiliary knives c¢c is positioned at the end of the
radially extending cutter a. At least since claiml
specifies that at the end of the radially extending
cutter there is a cutter extending parallel to the
corer, the subject-matter of claim1l is novel over the
di scl osure of D13.

The board finds in fact that no prior art docunent on

file discloses all the features of claim1. This is not
di sputed by the appellant.

3084.D Y A
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Accordingly the subject-matter of claiml1 is considered
as new wthin the neaning of Article 54 EPC

Cl osest prior art, problemand sol ution

The parties and the board agree that the tool closest
to that of the invention is that disclosed by D1.

D1 di scloses the features of the pre-characterising
portion of claiml1l. Referring to Figure 1, a corer 5, a
radi al blade 7 and a vertical blade 3 are pushed
axially into a topped pineapple, whereby the radia

bl ade 7 makes a vertical cut (see apex 7a in Figure 4).
Rot ati on of handle 2 then causes the vertical and
radi al blades 3 and 7 to produce a cored pineapple
cylinder. Figure 5 shows a plurality of radial blades 7
to produce a plurality of cored pineappl e discs.

The di sadvantages set out in colum 1, lines 21 to 35
of the patent concerning the tool known from D5 have

al ready been overcone by the tool of Dl. The patent
continues in colum 1, line 46 to colum 2, line 10 by
setting out various advantages of the present invention
but sone of these advantages are al so present with the
tool of Dl1. Nevertheless the tool of D1 can be said to
have sone di sadvantages, nanely that it is difficult to
extract the pineapple cylinder or pineapple discs after
cutting and that a high force is required to drive the
vertical blade 3 through the pineapple flesh.

The present invention renoves the first of these

di sadvantages by using a helically shaped flesh cutter
3. It can be seen fromFigures 1 to 6 that such a flesh
cutter can be used to |ift the fruit (e.g. pineapple)
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cylinder or discs fromthe hole in the fruit whereas
this would not appear to be the case with the narrower
radial blade 7 of D1 (this blade 7 nust be narrow
enough to be able to be pushed vertically downwards
into the fruit before the handle 2 is rotated).

The second di sadvantage is overcone by connecting the
rind cutter 5 to the circular periphery of the flesh
cutter 3 and making the vertical height of the rind
cutter 5 correspond substantially with the pitch of the
flesh cutter 3. On each rotation of the tool then the
rind cutter only cuts a portion of the height of the
fruit cylinder (whereas with the tool of D1 the whole
of the height of the fruit cylinder is cut with a
single rotation of the handle 2 neaning that nmuch nore
force nust be applied thereto).

Thus the board is satisfied that the features of
claiml and in particular those of its characterising
portion overcone the di sadvantages of the tool of D1l.

I nventive step

Hori zontal and helical cutters are so well known in the
food processing art that the board considers that it
woul d be obvious to the skilled person to use one or
the other in a tool Iike that of DL.

However D1 itself gives no hint towards connecting the
rind cutter 3 to the circular periphery of the flesh
cutter 7 and making the vertical height of the rind
cutter 3 correspond substantially with the pitch of the
flesh cutter 7.
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According to the appellant, the |ast paragraph on

page 9 of D1 would |lead the skilled person to

i ncorporate parts of other food processors (and the
appel  ant concl udes that such a food processor is that
of D3) in the tool of Dl. However the cited paragraph
says the opposite, nanely that parts of the tool of D1
can be used in other food processors. There is thus no
hint of nodifying the sleeve 5 or the blade 3 of D1,
nmerely a hint to use them el sewhere.

Wi | e both docunents concern pi neappl e processing, the
tool of D1 is used on a topped pineapple to separate
the core and rind and to produce a hollow cylinder of a
helical strip of flesh, whereas the tool of D3 is used
on a hollow cylinder of flesh (that has already had its
core and rind renoved) in order to produce flesh
chunks. Thus the state of the pineapple when started
upon by the different tools is different and the end
products produced by the tools are different as well.

The appellant rightly points out that, because a

pi neappl e is barrel shaped, the tool of the present

i nventi on does not accurately separate flesh fromrind
but nerely separates flesh fromflesh. He sees the sane
situation in Figure 4 of D3 where a vertical annul ar
cut C3 separates an inner cylinder of pineapple flesh
froman outer one. The board observes however that the
pur poses of the respective tools are totally different.
The tool of D3 sets out to separate flesh fromflesh
for a fruit whose rind has already been renoved. The

i nventive tool processes a fruit still bearing the
rind, in order to yield the mxinumflesh it cuts a
cylinder of flesh which is as |large as possible,

| eaving essentially the rind behind with only the
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unavoi dabl e anpbunt of flesh still attached thereto.

Colum 2, lines 23 and 24 of D3 speak of the "annul ar
vertical cuts C3 interconnecting the horizontal cuts Cl
+ C2", i.e. the annular vertical cut is there to

I nt erconnect the horizontal inner and outer cuts.
However neither in D1 nor according to the invention is
there a horizontal outer cut, indeed there could not be
any horizontal outer cut because then the flesh cutter
(nunbered 7 in D1 and 3 in the present invention) would
extend beyond the cut cylinder and so could not be

Wi t hdrawn upwardl vy.

Mor eover, despite what Figure 4 of D3 m ght inply,
there never are inner and outer cylinders and helica
strips of pineapple because in fact chunks of pineapple
are being continuously produced.

Thus Figure 4 of D3 is not as simlar to D1 and to the
present invention as the appellant naintains.

Accordi ngly the board cannot accept that the skilled
person woul d consi der D3 when | ooking for ways of

i nproving the tool of DI.

Nevert hel ess the board will continue by |Iooking at what
the skilled person would need to do if he were to
nodi fy the tool of D1 using the teachings of D3.

The appel | ant argues that the skilled person woul d
replace the radial blade 7 and the vertical blade 3
shown on Figure 1 of D1 by the tapered screw bl ade 19
and the vertical cutter 50 shown on Figure 1 of D3 (the
two latter itenms producing the horizontal inner cuts Cl
and the vertical cuts C3 respectively shown on Figure 4
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of D3).

However the vertical cutter 50 in D3 is integral not
wWith the tapered screw blade 19 but with the tapered
screw bl ade 44. Further, because the vertical cutter 50
Is intended to divide a pre-cored and de-ri nded

pi neapple cylinder, it is not positioned at anywhere
near the correct radial distance fromthe axis for
economi cally separating flesh fromrind. Simlarly the
tapered screw blade 19 is perhaps half as |ong as woul d
be necessary for use in the tool of the present

i nvention. There is no indication that the | ength of
this vertical cutter 50 corresponds substantially with
the pitch of the tapered screw bl ade 19.

Thus the skilled person, if he did get as far as
transferring parts fromthe tool of D3 to the tool of
D1, would still need to redesign themfirst.

The board is firmy of the opinion that, even if the
skilled person did consider D3, then the changes he
woul d need to nake to the tool of D1 to arrive at the
tool specified in claim1l would not be obvious changes
for himbut would be changes resulting from an

i nventive activity.

Thus the subject-matter of claim1 is not rendered
obvi ous by the conbi ned teachings of D1 and D3.

Also the citations D2, D4, D10 and D12 di scl ose tools
havi ng a horizontal knife with vertical knives but none
of these vertical knives is at the periphery of the
hori zontal knife. Because it extends radially outside
the vertical knife, the horizontal knife cannot be
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withdrawn fromthe fruit wwth a vertical pull

Mor eover as pointed out by the opposition division (see
section 3.4 on page 5 of the decision under appeal)
these prior art vertical knives have a different
purpose to the rind cutter of the present invention.
While helical strips are produced both in the prior art
and in the invention, it is inportant to note that the
i nventive tool separates sinultaneously the rind, the
flesh and the core. Apart fromthe tool of D1, the
prior art devices do not do this, e.g. it can be seen
fromFigure 1 of D2 that everything cut by the knives L
falls into the sane contai ner K. As another exanple,
the tool of D12 apparently starts with a potato that
has al ready been peeled (i.e. "de-rinded") and does not
separate the strips fromthe core since both land up in
the sane collection bin 16 on Figure 2 (see colum 4,
lines 10 to 12 and colum 8, lines 1 and 2).

Sonme of the prior art tools, e.g. those of D4 to D7,
can carry out one or two of the three tasks carried out
si mul taneously by the inventive tool (coring, de-
rinding and helical cutting) but the appellant has

gi ven no good reasons why the skilled person would
conbi ne the tools of the prior art, selecting just
those parts fromeach tool that would be necessary to
make a tool satisfying claim1l. Since there is no clear
information in any of the cited docunents to [ ead him
to do so, the board does not consider that the skilled
person woul d make all these particular choices. The
docunents present too many alternatives which woul d

|l ead himin other directions.

The opponent points out that D1 teaches coring, de-
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rinding and cutting with one device in one step and
that each of D4 to D7 teaches two cutting operations at
once. He argues that it would be obvious fromDl to add
a third cutting operation. However the board observes
that the conbination of the teachings of D4 and D1
woul d not yield the short peripheral cutter of the
present invention while the conbination of D5 (or D6 or
D7) and D1 woul d have neither a short rind cutter nor a
helical flesh cutter.

Some of the cited tools are plainly irrelevant to the
cl ai med subject-matter, e.g. the tool of D38 nerely
renoves the end of a pre-cored pear (conpare the two
pears furthest to the right on Figure 1). Ctation D9
di scl oses a rolling cake cutter while the nmachi ne of
D11 cores the pineapple but then works on it fromthe
out si de by machining off the rind.

Thus the board cannot see that the prior art docunents
on file, on their own or in conbination, could | ead the
skilled person in an obvious manner to arrive at the
tool specified in claim1.

The subject-matter of claim1l1l is thus patentable as
required by Article 52 EPC. The patent may therefore be
mai nt ai ned unanended with this independent claimand
clains 2 to 13 which are dependent thereon.

these reasons it is decided that:
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The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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