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Summary of Facts and Submn ssions

1282. D

The present appeal is fromthe interlocutory decision
of the Opposition Division concerning the maintenance
i n anmended form of the European patent No. 0 451 894
relating to a granul ar detergent conposition having
hi gh bul k density.

The above nentioned patent had been granted with a set
of 13 cl ai ns.

Two notices of opposition were filed against the
patent, wherein the Appellant (Opponent 01) and
Opponent 02 sought revocation of the patent on the
grounds of Article 100(a) EPC, in particul ar because of
an alleged | ack of novelty and inventive step of the

cl ai med subject-matter

The oppositions were based inter alia upon the
fol |l owi ng docunents:

(1)= EP-A-0 327 963

(2)= JP-A-02/ 049099 (Gernman transl ation)

(3)= EP-A-0 234 818

(4)= EP-A-0 070 192

(8)= Derwent Abstract of EP-A-0 240 356

In its decision, the Opposition Division found that the
clainmed invention and the patent in suit as anended

according to the main request fulfilled the
patentability requirenents of the EPC
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Caim2l of this main request differed fromclaim1 as
granted insofar as the wording "the buil der conprising

anor phous alum nosilicate or zeolite,"” had been

I ntroduced between "by wei ght of builder,” and "at

| east 50% by wei ght of said builder..." and the wording
", the conposition containing | ess than 5% by wei ght of
sodiumsilicate." had been added at the end of the

claim

In particular the Opposition D vision found that

- the clainmed subject-matter was novel since it was
not disclosed clearly and unanbi guously in the
cited docunents;

- the clained invention anounted to a non-obvi ous
alternative conposition of high bulk density,
conpri si ng non-phosphate buil ders and havi ng
i nproved di spensability; therefore it involved an
i nventive step over the cited prior art.

An appeal was filed against this decision. In the
statenent of the grounds of appeal the Appell ant
referred inter alia to docunent EP-A-0 240 356
(hereinafter referred to as (8')) the abstract of which
had al ready been cited during opposition proceedi ngs.

Opponent 02 did not | odge an appeal and is thus a party
as of right to the proceedings in accordance with
Article 107 EPC, second sentence.

However, as indicated in its letter of 4 February 2002,
Qpponent 02 did not attend the oral proceedi ngs which
t ook place before the Board on 21 March 2002.
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The Respondents (Patent Proprietors) filed during the
witten proceedings two auxiliary requests and an
anended mai n request, wherein the wording ", the
conposition containing | ess than 5% by wei ght of sodi um
silicate.” was anmended into ", the conposition
containing sodiumsilicate in an anount |ess than 5% by

wei ght . "

These requests were further nodified during the ora
proceedi ngs.

Claiml of the main request filed during the ora
proceedi ngs has the foll ow ng wording:

"1l. Granul ar detergent conposition or conponent having
a bulk density of at least 600 g/l, conprising from10
to 70% by wei ght of a builder, the builder conprising
anor phous alkali netal alumnosilicate or zeolite, at

| east 50% by wei ght of said buil der being a non-
phosphate material, and from5 to 45% by wei ght of a
ternary active system conprising one or nore nonionic
surfactants, anionic surfactants and soap, whereby the
wei ght ratio of the anionic surfactant to the nonionic
surfactant is less than 5 : 1 and the amount of soap is
from10 to 90% by wei ght of the active system the
conmposition further containing sodiumsilicate, the
anount of sodiumsilicate being |l ess than 5% by

wei ght." (enphasis added by the Board).

This request also contains clains 2 to 13 with the sane
wor di ng as the granted cl ai ns.

The Appellant's argunents, submitted in witing and at
the oral proceedings held before the Board, can be



- 4 - T 0065/ 98

summari zed as fol |l ows:

- claim 1l contravenes the requirenents of
Article 123(2) EPC insofar as it requires the
obl i gatory presence of sodiumsilicate;

- the subject-matter of claim1 | acks novelty in the
light of the teaching of docunents (1), (2) or (4);

- the clai ned subject-matter is not inventive in the
i ght of the docunents (1), (2) and/or (3), also
taking into account the teaching of docunent (8').

Wth regard to inventive step the Appellant argued in
particul ar that

- it was known from (8') that alum nosilicates
I nteract unfavourably with sodiumsilicate form ng
| arger particles which disperse slowy in the wash
l'i quor;

- docunent (1) already disclosed in exanple 1 a high
bul k density granul ar detergent conposition having
I mproved dispensability and differing fromthe
claimed subject-matter only insofar as it contai ned
5% sodi um si | i cate;

- therefore it would have been obvious to the skilled
person in the light of the teaching of (8 ) to
reduce the anmount of sodiumsilicate in the
conposition of exanple 1 of docunent (1);

- docunent (2) disclosed conpositions having high

bul k density and good di spensability; a skilled
person, follow ng the teaching of (8 ), would have

1282.D Y A
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reduced the anmount of silicate in the conpositions
di scl osed in the exanples of this docunent or woul d
have alternatively envisaged the addition of only
smal | amounts of sodiumsilicate to the

conposi tions on page 4 of docunent (2),
conpositions with features | argely overl appi ng

t hose of claim1,

- starting fromthe teaching of docunent (3),
relating to conpositions conprising a carbonate
non- phosphate buil der and a ternary surfactant
system for inproving their dispensability, a
skilled person woul d have applied the sane
surfactant systemto alternative conpositions of
hi gher bul k density having al um nosilicate buil ders
for achieving the sane effect of inproved
di spensability, the amount of sodiumsilicate
having to be limted for the reasons known from
docunent (8').

\Y/ The Respondents argued in witing and at the ora
proceedi ngs that:

- claiml conplied with the requirenments of
Article 123(2) EPC since sodiumsilicate was
di scl osed as an optional conponent in the origina
description of the application;

- the cited docunents did not take away the novelty
of the clained subject-matter since docunent (1)
did not disclose clearly and unanbi guously the
cl ai med subject-matter, docunent (2) did not
di scl ose a conposition possessing all the features
of that of claim1 and docunent (4) did not relate
to a granul ar detergent conposition of high bulk

1282.D Y A
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density;

the probl em underlying the present invention was

t he provision of high bulk density conpositions of
good di spensability conprising at | east 50% by

wei ght of non-phosphate buil ders and specifically
conprising an alumnosilicate buil der and snal
amounts of sodiumsilicate;

docunent (1) did not relate to conpositions having
an i nproved dispensability but only an inproved
di ssolution in the laundry |iquor;

noreover, a skilled person would not have reduced
the anmount of sodiumsilicate contained in the
conposition of exanple 1 of docunent (1) in view of
a potential |oss of dispensing characteristics;

therefore, even though the conposition of exanple 1
of docunent (1) was very close to the clained
subject-matter, it would not have been obvious to
the skilled person to try to nodify this
conposition in order to solve the technical problem
i n question;

docunents (2) and (8') were not nore rel evant than
docunent (1) since they did not deal with the
probl em convi ncingly solved by the patent in suit;

docunent (3) did not relate to conpositions both
havi ng hi gh bul k density and conpri si ng

alum nosilicate builders; therefore a skilled
person woul d not have considered its teaching for
solving a problemarising with such granul ar
conposi tions.
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The Appel |l ant requested that the decision under appea
be set aside and the patent be revoked.

The Respondents requested that the patent be nmintai ned
on the basis of the main request or according to one of
two auxiliary requests, all as filed during the ora

pr oceedi ngs.

At the end of the oral proceedings, the chairmn
announced the decision of the Board.

Reasons for the Deci sion

1282. D

Mai n Request

Procedural issues

The Respondents filed an anended main request during
oral proceedi ngs before the Board.

This request differed fromthat filed previously in
witing insofar as the wording "the conposition
containing sodiumsilicate in an anount |ess than 5% by
wei ght" was nodified into "the conposition containing
sodiumsilicate, the anbunt of sodiumsilicate being

| ess than 5% by weight" (see point |V above).

Thi s anendnent was introduced in order to clarify that
sodiumsilicate nust be necessarily present in the

cl ai med conposition and to overconme a possible novelty
objection. In the Board' s view this anmendnent was

easi |y understandabl e and anounted to a l[imtation to
t he enbodi nents al ready enconpassed by the origina
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clains. Moreover this anendnent did not |lead to a
substanti al change in the subject-matter of the
proceedi ngs or one which the Appellant woul d have
needed nuch tine to consider.

Therefore, the Board finds that this request, even
t hough bel ated, is adm ssible.

Article 123(2) EPC

Conpared with claim1 as granted, claim 1l has been
limted by introducing the wording "the builder
conpri sing anor phous alum nosilicate or zeolite,"
and "at | east 50% by
and the wording "the

bet ween "by wei ght of builder,’
wei ght of said builder..."
conmposition containing sodiumsilicate, the anount of
sodiumsilicate being | ess than 5% by weight" at the

end of the claim

Both these phrases find support in the application as
filed and specifically on page 5, lines 24 and 25 in
conmbination with lines 28 to 30; page 7, lines 27 to 30
and 33 to 36 in conbination with [ine 38.

Therefore, the Board is satisfied that claim1l conplies
with the requirenments of Articles 123(2) and (3) EPC.

Novel ty

According to the established jurisprudence of the
Boards of Appeal, a prior art disclosure is novelty
destroying if, taking into account all a skilled
person's conmon general know edge at the publication
date of the cited docunent, it discloses directly and
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unanbi guously the subject-matter in question (see Case
Law of the Boards of Appeal of the EPO, 4rd edition,
Decenber 2001, page 57, point 2.3).

The subject-matter of claim1l of the patent in suit is
a granul ar conposition having the features outlined in
par agraph |V above.

Docunents (1), (2) and (4) were cited by the Appell ant
agai nst the novelty of such subject-matter.

Docunent (1) discloses in its exanples granul ar
conpositions having a bulk density greater than

600 g/l, conprising a builder including zeolite in
anounts according to the patent in suit, at |east 50%
by wei ght of that buil der being a non-phosphate
material, and a ternary active system conprising

noni oni ¢ surfactants, anionic surfactants and soap al so
I n anmbunts according to the patent in suit, the weight
ratio of the anionic surfactants to the nonionic
surfactants being less than 5 : 1.

Thi s has not been contested by the Appellant.

However, the conposition of exanple 1, which conprises
soap in an anount of 14.7% by wei ght of the active
system conprises 5% by wei ght of sodiumsilicate

i nstead of |ess than 5% as required by the wording of
claiml of the patent in suit. Exanples 2 and 3, on the
ot her hand, though conprising, respectively, 3.5%

and 2.5% by weight of sodiumsilicate, also conprise,
respectively, soap in an anmobunt of only 4% and 7. 8% by
wei ght of the active surfactant systeminstead of

10 to 90% as required by the wording of claim1l of the
pat ent .
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In this respect the description of docunent (1) does
not give any suppl enentary information about the
formul ati on of a suitable granular conposition but
limts itself to the disclosure of a particular method
of preparation of granul ar detergent conpositions of
hi gh bul k density w thout specifying any particul ar
conbi nati on of conponents or suitable concentrations
for builders and surfactants.

Therefore this docunent does not contain any suggestion
for nodi fying the specific conpositions of the exanples
and does not in the Board's view teach directly and
unambi guously the use of |ess than 5% by wei ght of
sodiumsilicate in conbination with the other features
of claim1l of the patent in suit.

Docunent (2) discloses in exanple 1 a conposition
having a density of 680 g/l, conprising 28% by wei ght
of anionic surfactant, 6% nonionic surfactant, 5% soap,
24% zeolite and 8% sodium silicate, which | ast
concentration exceeds the upper limt required for
sodiumsilicate in the disputed claiml.

The passage on page 4, lines 15 to 24 of this docunent
descri bes a range of conpositions conprising 25 to 45%
preferably 30 to 40% by wei ght of al kyl sulfate,

1to 10% preferably 2 to 5% of al kyl ethoxyl ate,

1to 10% preferably 2 to 5% soap and 15 to 35%
preferably 20 to 30% zeolite, wherein the anmount of
surfactants is 30 to 50% preferably 35 to 45% and the
bul k density is preferably 0.6 to 0.8 g/l. Therefore
this passage discl oses conpositions having a bul k
density as required in the patent in suit, conprising
zeolite as builder and a ternary surfactant system of
the type used in the patent in suit in concentrations

| argely overlapping wth those of claim1. However,
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sodiumsilicate is nentioned in the description only as
a possi bl e optional conponent anongst many others

(page 6, line 21) and it is used in the illustrative
exanpl es in concentrati ons above 5% by wei ght.

Therefore this docunent does not contain any disclosure
of the features of page 4 in conbination with an anount
of sodiumsilicate as clainmed in the patent in suit.

Finally, docunent (4) discloses in the exanple on
page 20 the separate addition of various detergent
conmponents to a laundry liquor. These conponents
conprise a ternary surfactant m xture of anionic and
noni oni ¢ surfactants and soap as well as sodi um
silicate and an additive conprising zeolite. Even

t hough a skilled person could envisage, follow ng the
teachi ng of docunment (4), to prepare a granul ar

det ergent conposition conprising all the conponents
listed in the exanpl e of page 20, this docunent does
not disclose a granul ar detergent conposition of high
bul k density since it suggests preparing the granul ar
det ergent conpositions by spray-drying as indicated on
page 19, lines 15 to 20. It was in fact known in the
art that spray-dried granul ar detergent conpositions
usual 'y have a bul k density bel ow 600 g/I (see for
exanpl e docunent (1), page 2, lines 1 to 3).

Therefore this disclosure also cannot deprive claim1
of its novelty.

Therefore, the Board considers the subject-nmatter of
claiml to be novel.

I nventive step
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The nost suitable starting point to be selected for
assessing inventive step of a clained subject-nmatter
Is, according to the jurisprudence of the Boards of
Appeal of the EPO, not a docunment having the nost
possi bl e nunber of features in conmmon with the clained
subject-matter but a subject-matter conceived for the
sane purpose as the clainmed invention (see eg

T 0298/93, point 2.2.2 of the reasoned decision and

T 0506/ 95, point 4.1 of the reasoned decision, neither
published in the Q) EPO).

As explained in the patent in suit, granular products
having a bul k density above 600 g/l and conprising at

| east 50% of non-phosphate buil der have a tendency to
cake and to present poor dispensability fromthe drawer
of a washi ng machi ne | eavi ng behind substantial anounts
of powder residue (page 2, lines 5 to 7 and from

page 2, line 56 to page 3, line 3).

The techni cal problemunderlying the clained invention
as defined in the text of the patent in suit was
therefore the provision of high bulk density powders
W th good dispensability, conprising at |east 50% by
wei ght of non-phosphate buil der (page 3, lines 8

to 10), including an alum nosilicate and contai ni ng
sodiumsilicate in an anount of |ess than 5% by wei ght
(page 4, lines 25 to 29).

The patent clainms to have solved this problem by neans
of the specific ternary mxture of claim1 and in
particul ar by using anionic and nonionic surfactants in
a weight ratio of less than 5:1 and by using soaps in
an anmount of 10 to 90% by weight of the ternary mxture
(page 3, lines 53 to 55). The conparative tests
contained in the patent in suit show that conpositions
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(exanpl es 1la, 1b and 2) according to claim1 provide

al nost no residue during dispensing whilst conpositions
havi ng an insufficient anount of soap (exanple 4) have
poor dispensability.

As agreed by the Respondents, the tests of the patent
in suit do not allow a direct conparison of a
conmposition according to the patent in suit with one
out si de the scope of the clains (exanple 4) because the
tested fornulations differ considerably in conposition
or in their nmethod of preparation. Neverthel ess, these
tests prove convincingly that conpositions according to
the clained invention, which conprise | ow anbunts of
sodiumsilicate, have a very good di spensability. This
has not been contested by the Appellant.

The Board has thus no reason to doubt that the subject-
matter of claim 1l solved the existing technical problem
out | i ned above.

None of the citations addresses this probl em of
di spensability of a high bulk density granul ar
det er gent conposition.

Docunent (1) deals with the preparati on of powders of
hi gh bul k density by neans of an energy saving process,
t he obt ai ned product having good di ssolution properties
in the laundry |iquor and not |eaving behind any

resi due after washing ie in the drumof the washing
machi ne or on the washed textile (page 2, lines 35

to 39; page 4, lines 31 to 33 and page 5, lines 22

to 24). This docunent, however, does not address the
probl em of dispensability, ie the ability to be

di spensed fromthe drawer of a washing nmachi ne w t hout
| eaving a residue in the drawer. Even though at the



4.3.2

4.3.3

4.3.4

1282. D

- 14 - T 0065/ 98

date of docunent (1) the skilled person knew both of
this problem and that consuners wanted easily

di spensabl e powders, this does not necessarily nean
that the products of docunment (1), which deals with a
di fferent technical problem were also fornulated for
solving the problemdealt with in the patent in suit.

Docunment (2) deals with the reduction of caking during
storage of high bulk density granul ar detergent

conposi tions having a high concentration of surfactant
actives and the inprovenent of their washing power and
rinsability but not of their dispensability (page 2,
lines 8 to 14 and page 4, lines 1 to 5 and 21 to 24).

Docunent (8') deals with the inprovenent of the
di spersion in the washing |iquor of a washing powder of
hi gh bul k density conprising alumnosilicate and sodi um
silicate (page 2, lines 16 to 19 and 26 to 28).

Docunent (3) addresses the problem of dispensability of
a washi ng powder conprising at |east 50% of non-
phosphate builder (in the present case sodi um
carbonate) (page 2, lines 25 to 33).

This docunent refers to a granul ar detergent
conposition conprising an al kali netal carbonate,
calcite and 5 to 40% by weight of a ternary surfactant
system conprising 30 to 70% by wei ght of anionic
surfactants, 20 to 27% of nonionic surfactants and at
| east 10% of soap (page 2, lines 37 to 46 and 55

to 56). Sodiumsilicate is optional and can be
conprised in an anmount of 5 to 10% (page 4, line 17).
Alum nosilicates are not cited as possible buil ders.
However, these granul ar detergent conpositions are
prepared by spray-drying and thus do not possess high
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bul k density (see page 4, lines 34 to 36 and point 3.5
above) .

Therefore this docunent relates to the inprovenent of
the dispensability of granul ar conpositions of |ow bulk

density and not conprising alumnosilicate.

It is thus the Board' s view that none of the docunents
cited by the Appellant can be used as a reasonabl e
starting point for assessing inventive step of the
claimed subject-matter. In fact all of these docunents
are extraneous to the technical problem convincingly
sol ved by neans of the clainmed subject-matter and

t herefore cannot furnish any information which would

| ead the skilled person to nodify the conpositions they
di scl osed or to conbine the teaching of one of these
docunents with the teaching of another in order to
solve the technical problemsolved by the patent in
suit (see also T 644/97, points 2.6.3 and 2.6.4 of the
reasons for the decision, not published in QI EPO.

Therefore, the Board accepts that the technical problem
Is that defined in the patent in suit (see points 4.2
above) in respect to the state of the art also as

descri bed therein and consisting of detergent powders

di spl ayi ng hi gh bul k density but poor dispensability
(see the paragraph bridging pages 2 and 3).

From t he above discussion of the citations, it is clear
that they do not contain, either alone or in

conbi nation, any hint to the skilled person how to

sol ve the present technical problem

Consequently, it is the Board's finding that the
subject-matter of claim1 of the main request
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necessarily involves an inventive step.

Since the subject-matter of claim1l invol ves an

i nventive step, the subject-matters of claim8

(a detergent powder conprising the product of claim1)
and claim9 (the process of preparation of a
conposition according to claiml) simlarly involve an
i nventive step

The sane applies to dependent clains 2 to 7 and
10 to 13, respectively.

Since the clains according to the main request have

been found to conply with the requirenents of the EPC
there is no need to deal wth the auxiliary requests.

Or der

For these reasons it is decided that:

The deci si on under appeal is set aside.
The case is remtted to the first instance with the
order to maintain the patent on the basis of the clains

of the main request and a description to be adapted
t hereto.

The Regi strar: The Chai r man:

1282.D Y A
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G Rauh P. Krasa
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