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Summary of Facts and Subm ssi ons

The present appeal is fromthe decision of the
Opposition Division to revoke European patent

No. O 466 485 concerning a detergent conmposition in
tabl et form

1. Two notices of opposition had been filed against the
granted patent, wherein the Respondents 01 and 02
(Opponents 01 and 02) sought revocation of the patent
inter alia on the grounds of Article 100(a) EPC, in
particul ar because of alleged |lack of novelty of the
cl ai med subject-matter

The oppositions were based inter alia upon the
fol |l owi ng docunent :

(6): EP-A-0 355 626.
L1, In its decision, the Qpposition Division held that

- the clains relating to a tablet with a particul ate
conponent (a) conprising at |east 20% by wei ght of
ani oni ¢ surfactant and, additionally, "other
mat eri al” contravened the requirenments of
Article 123(2) EPC, and

- the other claimed subject-matter either |acked
novelty in the light of docunment (6), disclosing
detergent tablets conprising a particulate
conponent (a) consisting exclusively of anionic
surfactant or ampbunted to a not inventive
selection fromthe teaching of document (6).

Therefore the invention as clained in the main or in
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the auxiliary requests did not fulfil the patentability
requi renents of the EPC.

An appeal was filed against this decision.

The Appel lants and Patent Proprietors filed, with their
statenent of grounds of appeal, a main request, the
claims of which corresponded to those of the first
auxiliary request before the Opposition Division, and
seven auxiliary requests.

Subsequent to the Respondent's witten counter-
statenments and to the Board's conmunication of 25 July
2001, the Appellants filed with their letter of 9 My
2002 an anmended main request and nine new auxiliary
requests.

A further auxiliary request was filed with their letter
dated 13 May 2002.

During the oral proceedings held before the Board on

13 June 2002 the Appellants withdrew their first
auxiliary request and nodified their fifth, seventh and
ei ght auxiliary requests by deleting the wording
"including particles which are thenselves a m xture of

i ngredients"”.

| ndependent claim 1 of the main request had the
fol | owi ng wor di ng:

"1l. A tablet of conpacted detergent powder conprising
an anionic detergent-active conpound, a detergency
bui |l der and optionally other detergent ingredients,
wherein the detergency builder conprises al kali netal
alum nosilicate, the alkali netal alumnosilicate
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formng 5 to 60 w % (anhydrous basis) of the tablet,
characterised in that the tablet is the conpaction
product of a particulate m xture of:

(a) from2 to 40 wt% of a first particul ate conponent
conpri sing anionic detergent-active conpound and
other material and containing at |east 20 w % [ of
conponent (a)] of said anionic detergent-active
conmpound,

(b) from60 to 98 wm % of other ingredients, conprising
fromO to 3 wt% [of conponent (b)] of anionic
det ergent -acti ve conpound,

wherei n conponent (b) forms a continuous matrix within
whi ch conponent (a) formnms discrete donains."

Caim1l1l of the second auxiliary request differed from
that of the main request insofar as conponent (a) was a
spray-dried or granul ated detergent base powder or an
ani oni c detergent-active conpound in |iquid, waxy or

paste formon a particulate carrier materi al

Claim1 of the third and fourth auxiliary requests
differed, respectively, fromthat of the main and
second auxiliary requests insofar as the preanble of
the claimspecified that the anionic detergent active
material and the detergency builder, respectively, were
present in amounts of 4 to 30% and 5 to 80% by wei ght.

Claim1l1l of the fifth auxiliary request differed from
that of the fourth request insofar as conmponent (a),
when present as a spray-dried or granul ated detergent
base powder, was contained in anobunts of from15 to
40 wt %
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Claim1l of the sixth auxiliary request differed from
that of the fourth request insofar as conponent (a)
could only be a spray-dried or granul ated detergent
base powder, present in anounts of from15 to 40 wt%

Claim1l of the seventh, eighth and ninth auxiliary
requests corresponded otherwi se to that of the fourth,
fifth and sixth requests, respectively, but differed
therefrominsofar as it additionally conprised the
[imtation that the detergent tablet had a dianetrica
fracture stress of at |east 5 kPa.

Finally, the additional request of 13 May 2002 differed
fromthe seventh auxiliary request insofar as the
wor di ng of conponent (a) did not include any |onger the
wor di ng "and other material".

Al'l requests were acconpani ed by dependent cl ains
relating to specific enbodinents of the tablets clained
according to the respective clains 1.

Wth regard to the adm ssibility of the requests, the
Appel l ants submitted in witing and at the oral
proceedi ngs that:

- t he amended requests of 9 May 2002 had been filed
as a response to the objections raised in witing
by the Respondents or to the issues raised in the
Board's conmuni cation of 25 July 2001 and the
additional request filed with the letter of 13 My
2002 anounted to a further possibility for
overcom ng the objections raised under Article 123
and 54 EPC

- all the amended requests could be easily dealt
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wi th by the Respondents during oral proceedings;

- the Board had not set any tinme limt for replying
to its comunication of 25 July 2001

- it was conmon practice to present additional
requests till one nonth before oral proceedings.

As regards the patentability of the clainmed subject-
matter, the Appellants submtted inter alia that

- the clained enbodinments relating to a tablet with
a particul ate conponent (a) conprising at |east
20% by wei ght of anionic surfactant and,
additionally, "other material" found support in
the disclosure of the application as filed;

- t he teachi ng of docunent (6) was confined either
to the use of 100% pure anionic particles or to
that of particles conprising anionic surfactants
as well as other builders and detergent conponents
in an anount, however, exceedi ng 40% by wei ght of
the tablet and thus not formng only discrete
domains within the tablets;

- the generic teaching of the table on page 6 of
docunent (6) could be conmbined with the specific
enbodi nents reported in the description of this
docunent only by nmeans of hindsight.

VI1l. The Respondents argued in witing and orally that:
- the requests filed with the letters of 9 May 2002

or 13 May 2002 were bel ated and thus not
adm ssi bl e;

1820.D Y A
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- the clains relating to a tablet with a particul ate
conponent (a) conprising at |east 20% by wei ght of
ani oni ¢ surfactant and, additionally, "other
mat eri al” contravened the requirenments of
Articles 123(2) and (3) EPC,

- the wording of the clains was insufficient as
regards clarity and the clainmed invention was in
this respect not sufficiently disclosed.

As regards novelty the Respondents submitted inter alia
t hat

- the table on page 6 of document (6) outlined
sui tabl e concentrations for the particles
constituting the tablets and disclosed a range of
tabl ets having features |largely overlapping with
those clained in the patent in suit;

- docunent (6) taught to prepare the particles
conprising anionic surfactants by spray-drying or
by granul ation or by absorbing an anionic
surfactant paste onto a carrier material; and

- the tablets disclosed in docunent (6) had
sufficient hardness and thus a dianetral fracture
stress (hereinafter referred to as DFS) greater
than 5 kPa.

The Appellants requested that the decision be set aside
and the patent be maintained on the basis of the main
request or of the second to ninth auxiliary requests
filed with the letter of 9 May 2002 or of the
additional request filed with the letter of 13 My
2002.
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The Respondents requested that the appeal be di sm ssed.

At the end of the oral proceedings, the Chairman
announced the decision of the Board.

Reasons for the Decision

1820.D

Procedural issues

The Appel |l ants have replaced the main and the seven
auxiliary requests filed with the statenent of grounds
of appeal by a new main request and nine new auxiliary
requests, all of themfiled with a letter dated 9 My
2002, and by one additional request filed with a letter
dated 13 May 2002, i.e. about one nonth before oral

pr oceedi ngs.

Since these requests have been filed as a response to

t he objections by the Respondents of 18 June 1998 and
14 Septenber 1998 (i.e. nore than 4 years later) and to
the Board' s comuni cation of 25 July 2001 (i.e. about
10 nonths later), they are late filed.

The first auxiliary request (of 9 May 2002) was no
| onger pursued by the Appellants at the oral
proceedi ngs (see points V and | X above).

It is the established jurisprudence of the Boards of
Appeal of the EPO that the parties shall file
amendnents to the patent docunents during appea
proceedi ngs at the earliest possible nonent and that
the Board nmay di sregard amendnents not submitted in
good time prior to oral proceedings; auxiliary requests
are in particular requested to be filed as early as
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possi ble as stated in the Guidance for appellants and
their representatives (Q EPO 1996, 342, paragraph 3.3,
| ast sentence) and the Board has no obligation to fix a
final date for the filing of witten subm ssions and

t hus of additional requests in preparation for oral
proceedi ngs (see G 0006/95, Q) EPO 1996, 649, point 5
of the reasons for the decision).

Amendnents of previously filed requests made at a late
stage of the proceedi ngs nay be adm ssible, but only
provided they are justified in the particul ar

ci rcunst ances of the case. However, auxiliary requests
filed without justification for their filing or for
their | ate subm ssion may be di sregarded by the Board
(see, for exanmple, T 0794/94, not published in QI EPQ
points 2.1.1 to 2.1.3 of the reasons for the decision).

The Board finds that the main request and the second to
fifth and seventh to eighth auxiliary requests are
nodi fi cations of the main and of the seven auxiliary
requests of the statenent of the grounds of appeal,
filed as a response to objections raised by the
Respondents or to issues raised in witing by the Board
as regards the clarity of the clains or to the
requirenments of Article 123(2) EPC.

These anmendments thus cannot be considered as taking
t he Respondents by surprise and could be easily dealt
wi th by the Respondents during the oral proceedings.

The Board thus finds these requests justified in the
particul ar circunstances of the case and thus to be

adm ssi bl e.

The sixth and the ninth auxiliary request of 9 May 2002
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differ fromthe fifth and eighth auxiliary request,
respectively, insofar as the subject-matter of their
claiml1l is confined to only one of the possibilities
envi saged for conponent (a) in the other requests,
whi |l st the additional request of 13 May 2002 is a
nodi fication of the seventh request of 9 May 2002.

Al'l these requests (which do not find an exact
counterpart in the seven auxiliary requests of the
statenent of the grounds of appeal) were also filed as
a response to objections raised by the Respondents and
to the issues raised in witing by the Board and
contain clains having additional alternative

conbi nati ons of features not yet covered by the

previ ous requests.

It is established case |aw of the Boards of appeal of
the EPO that there is no right in filing an endl ess
nunber of auxiliary requests, especially at a late
stage of the proceedings (see e.g. T 0794/94, not
published in QO EPO point 2.1.4 of the reasons).

The question to be answered in this case is thus
whet her the filing of these additional requests was
justified in the particular circunstances of the case.

Si nce the Respondents' objections were known to the
Appel lants fromthe replies to the statenent of the
grounds of appeal, i.e. since nore than 4 years, or at
the | atest since the Board' s comuni cation of 25 July
2001, they had sufficient time for filing additional
requests taking care of the raised points of

di scussi on.

In the present case, the main request and the second to
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fifth and seventh to eighth auxiliary requests filed
with the letter of 9 May 2002, which are nodifications
of the main and of the seven auxiliary requests of the
statenent of the grounds of appeal, already dealt with
all the objections raised so far by the Respondents and
the issues raised by the Board (see point 1.2 above).

Since no new objections were rai sed agai nst these
requests there was no apparent justification for the
filing of additional requests which just contained
claims having additional alternative conbinations of
features not yet covered by the previous requests.

The Appellants could al so not explain why these
addi tional requests were needed as alternative
[imtation with respect to the previ ous ones.

| f such alternative additional requests were admtted

t here woul d be no reasonable ground for refusing the
filing of a very great nunmber of auxiliary requests,

whi ch fact would be contrary to procedural fairness and
to the econony of the appeal proceedings.

The Board finds therefore that there was no
justification for filing, under the circunstances of
this case, additional requests at such a | ate stage of
the proceedings (see e.g. T 0382/97, not published in
Q) EPO, point 5.3 of the reasons).

The Board finds therefore these additional requests to
be i nadm ssi bl e.

Articles 123, 83, 84 EPC

The Board is satisfied that the clains of the main and
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of the second to fifth, seventh and eighth auxiliary
requests conply with the requirenents of Articles 84,
83 and 123 EPC.

In particular, the wording "conprising anionic
detergent active conpound and other material and
containing at least 20 wt% ... of said anionic
detergent..."” in claim1l of the main request and of the
third and seventh auxiliary requests is clear and
inplicitly supported in the Board's view by the
originally disclosed range of 20 to 100% by wei ght of
ani oni c surfactant and originates fromthe all owabl e
deletion of the upper limt of the originally disclosed
range.

Since all requests noreover fail on other grounds there
is no need to give further details for the above
findi ngs.

Novelty of the mmin request

Claim1 of the main request relates to a detergent
tablet conprising 2 to 40 wt% of a first particul ate
conponent (a) conprising anionic detergent-active
conmpound and other material and containing at |east

20 wt % [ of conponent (a)] of said anionic detergent-
active conmpound, and from60 to 98 w % of ot her

i ngredients, conprising fromO to 3 wt% [of conponent
(b)] of anionic detergent-active conpound, wherein the
content of alkali netal alum nosilicate (anhydrous
basis) in the tablet anbunts to 5 to 60 wt%

Docunent (6) relates to detergent tablets containing at
| east two particul ate conmponents wherein a particul ate
(a) contains the totality of the anionic surfactant and
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a particulate (b) contains 75 to 100 w % of the
noni oni ¢ surfactant (page 2, lines 22 to 28).

The Appel l ants have submtted that the teaching of
docunent (6) was confined to the use of either 100%
pure anionic particles or of particles conprising
anionic surfactants as well as other builders and

det ergent conponents in an anmount, however, exceedi ng
40% by wei ght of the tablet and thus not present as
di screte domains within the tablets and did not

di scl ose tabl ets having features between these two
speci fic enbodi nments.

The Board finds, however, that the description of
docunent (6) does not teach that particles conprising
anionic surfactants as well as other builders and

det ergent conponents shoul d necessarily or preferably
be conprised in an anmpbunt exceedi ng 40% by wei ght of
the tablet (page 4, lines 11 to 20), this being the
case only for the specific illustrative exanple on
page 7 (see in particular the last table on this page).

Mor eover, this docunment contains on page 6, lines 4 to
35, a table outlining suitable ranges of concentrations
for the conponents of the particulates (a), (b) and

(c).

This table is considered by the Board as being
illustrative of concentrations which, in the absence of
an explicit warning to the contrary, the skilled person
woul d understand to be those to be used for the

i npl ementation of the disclosed technical teaching,
since the precedi ng paragraph, bridging pages 5 and 6,
and the heading of the table indicate themas suitable
exanpl es of concentrations for the disclosed tablets
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and not just as a generic teaching not having any
relationship to the rest of the description, as argued
by the Appellants.

It is thus the view of the Board that the enbodi nents
di sclosed in the description preceding this table find
their practical inplenmentation not only in the exanple
specified on page 7 but also in said table of page 6.

For exanpl e, docunment (6) teaches on page 4, lines 20
and 21, that the particles (a) conprising the anionic
surfactant may not contain any zeolite and any nonionic
surfactant. This clear and unanbi guous teaching has to
be applied to the table of page 6 and by considering
the preferred ranges indicated in such table, this
results in the disclosure of tablets which conprise
11.5 to 60.5 wt% of particles (a) conprising an anionic
detergent surfactant and other conmponents, the rest
bei ng made of the particulate materials indicated in
this table as (b) and (c) which do not contain any

ani oni ¢ surfactant.

Consi dering the disclosed | ower concentration of
particles (a) of 11.5% by weight and the preferred
content of anionic surfactants indicated in that table
of from6.5 to 15 wt % of the whole tablet, the anount
of anionic surfactant in the particles (a) is in this
case necessarily greater than 20% by wei ght of the
particles (a) and the particles (a) formthus
necessarily discrete domains within the tablets.

Mor eover, the anpbunt of zeolite in the particles (b) is
of 4 to 20% by wei ght, corresponding to an anount

cal cul ated on an anhydrous basis of about 3.3 to 16.4%
which range | argely overlaps with that of claim1 of
the main request of 5 to 60%
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It is thus the Board's finding that the table of page 6
enabl es the skilled person to the performthe invention
of this docunent throughout the entire disclosed range
of conpositions and that therefore the range of tablets
di sclosed in the table of docunent (6) largely overl aps
with that clainmed in the patent in suit.

The subject-matter of claim1 of the main request thus
| acks novelty (see T 0691/97, points 1.1, 1.2 and 1.4
of the reasons for the decision, not published in the
Q) EPO, and T 0026/85, QJ EPO 1990, 022, points 9 and
10 of the reasons).

The main request has thus to be di sm ssed.

Novelty of the second to fifth, seventh and eighth

auxiliary requests

Claim1 of the second auxiliary request differs from
that of the main request insofar as conponent (a) is a
spray-dried or granul ated detergent base powder or is
an anioni c detergent-active conmpound in |iquid, waxy or
paste formon a particulate carrier materi al

However, the particles (a) of docunent (6) are
prepared, according to the teaching of this docunent,
by spray-drying or by granul ation (see page 4, l|lines 47
to 49 and page 5, lines 4 and 5) or by absorbing the
neutralized pasty anionic surfactant onto other carrier
conponents (page 5, lines 13 to 21). Furthernore, since
a detergent base powder is nothing else than a powder
conprising a detergent surfactant active and possibly
other material, as conceded by the Appellants during
oral proceedings, this feature cannot distinguish
further the claimed subject-matter fromthe disclosure
of the table on page 6 of document (6).
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Therefore, all the additional features of claim1 of
this request are disclosed in docunent (6) in relation
to the particulate (a).

Claim1 of the third and fourth auxiliary requests
differ, respectively, fromthat of the main and second
auxiliary requests insofar as the preanble of the claim
specifies that the anionic detergent active materi al

and the detergency builder, respectively, are conprised
in amounts of 4 to 30% and 5 to 80% by wei ght.

The concentrations of anionic surfactants and
detergency builders in the table of document (6)
reported above are also within this range and therefore
t he above nentioned additional features cannot

di stinguish further the clainmed subject-matter as al so
conceded by the Appellants during oral proceedings.

Claim1l of the fifth auxiliary request differs from
that of the fourth request insofar as conmponent (a),
when present as a spray-dried or granul ated detergent
base powder, is contained in anmounts of from15 to
40 wt %

The clai ned subject-matter is thus either identical or
| argely overlaps with that of the fourth auxiliary
request .

Claim 1 of the seventh and eighth auxiliary requests
further differ, respectively, fromthe fourth and fifth
requests insofar as they additionally conprise the
l[imtation that the detergent tablet has a DFS of at

| east 5 kPa.

Docunent (6) does not contain any generic teaching
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about the DFS; however, it teaches that the detergent
tabl ets should be prepared by pressing to a densifying
ratio of 1:1.3 to 1:1.6 in order to provide sufficient
har dness and suggests the use of pressures of 300 to
1000 Kg/cnt (page 5, lines 51 to 53), corresponding to
about 30 to 100 MPa, i.e. conpaction pressures simlar
to those used in the patent in suit and even hi gher
than the preferred ones of the patent (see page 5,
lines 54 to 56). Since the patent in suit does not
require any specific features for the obtention of the
required DFS apart fromthe conposition of the
particles and the indicated conpaction pressures and
docunent (6) discloses tablets, which have identical
particles conposition as put forward in points 4.2 and
4.3 above and are prepared by using simlar or even

hi gher pressures than the patent in suit, the tablets
disclosed in the prior art document nust necessarily
have a DFS as clained in the patent in suit of at |east
5 kPa.

4.5 The Board finds therefore that claim1 of all these
auxiliary requests |lack novelty for the same reasons as
put forward above in points 3.3 and 4.1 to 4. 4.

Al'l the auxiliary requests nmust therefore be di sm ssed.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

1820.D Y A
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The Regi strar: The Chai r man:

G Rauh P. Krasa
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