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Summary of Facts and Submn ssions

1588.D

The nention of the grant of European patent

No. O 487 921 in respect of European patent application
No. 91 118 538.7 filed on 30 Cctober 1991 was published
on 20 Septenber 1995.

Notices of opposition were filed against the patent as
a whole by the respondents (opponents | and I1), based
on Article 100(a) EPC in conjunction with

Articles 52(1), 54 and 56 EPC. The respondents relied
mainly on the prior art disclosed in

D11: EP-A-0 187 727

D12: US-A-2 733 715

D15: US-A-4 205 679

E1l: US- A-4 936 840

E2: US- A-4 586 199

By deci sion posted on 3 Novenber 1997 the Opposition

Di vi sion revoked the patent. The Qpposition Division
hel d that the conbination of the teachings of docunents
D11 and E1 resulted in the subject-matter of claim1l
and that therefore no inventive step could be

acknowl edged t herei n.

The appel |l ant (patent proprietor) |odged an appeal,
received at the EPO on 9 January 1998, against that

deci sion. The appeal fee was paid sinultaneously with
the filing of the appeal. The statenent setting out the
grounds of appeal was received at the EPO on 10 March
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1998.

Oral proceedi ngs took place on 3 May 2001.

The appel |l ant requested that the decision under appea
be set aside and that the patent be nmaintained in
anmended formon the basis of the clains according to

- the main request filed during oral proceedings, or

- the first auxiliary request, filed as second
auxi liary request together with the statenent of
grounds of appeal, or

- the second auxiliary request filed during ora
pr oceedi ngs.

The respondents requested that the appeal be di sm ssed.
Bot h respondents requested rejection of the main and
the second auxiliary request for reasons of their |ate
subm ssi on

Respondent | requested referral of the follow ng two
guestions, submtted in witten format the ora
proceedi ngs, to the Enlarged Board of appeal, in case
the late filed requests were not rejected:

1. "Are anendnents of the clains of a contested
pat ent made during the oral proceedings before the
Board of Appeal inadm ssible?"

2. "I'f not, under which circunstances are these
amendnments during the oral proceedi ngs

adm ssi bl e?"

Caim1l according to the nmain request reads as fol |l ows:
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"A di sposabl e di aper (15, 18) of a shorts type having a
liquid perneable top sheet (2), a liquid inperneable
backsheet (3), and an absorbent nenber (4) interposed

t her ebet ween, said top sheet (2), said back sheet (3)
and sai d absorbent nenber (4) formng an integrated
body unit (5), said body unit (5) being divided into a
stomach portion (5a) which, when in wear, is |located on
a wearer's stomach side and a back portion (5b) which
when in wear, is |ocated on his back side, said stomach
portion (5a) and said back portion (5b) being connected
and fixed together at both side edge portions,
respectively, of said stomach and back portions (5a,

5b) to forma pair of |eg opening portions (1l4a, 14b),
a unitary wai st opening portion (13), and a wai st
portion | ocated between said wai st opening portion (13)
and said | eg opening portions (14a, 14b), said wai st
openi ng portion (13) and a pair of |eg opening portions
(14a, 14b) being provided around entire periphera

edges thereof with elastic nenbers (8a, 8b, 1la, 11b)
form ng substantially continuous gathers, characterised
by a further elastic nenber (16, 16a, 16b) attached to
said integrated body unit (5) between said wai st
openi ng el astic nenbers (8a, 8b) and said | eg opening
el astic nenbers (1la, 11b) | ocated over at |east both
side portions of the waist portion for formng gathers
in the surrounding direction of said waist portion”

Caim1l according to the first and second auxiliary
request has the sane preanble as claim1l of the nmain

request.

The characterising portion of claim1l according to the
first auxiliary request reads as follows:

"a plurality of further elastic nenbers (16, 16a, 16b)
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attached to said integrated body unit (5) arranged in
j uxt aposed rel ation at spaces between sai d wai st
openi ng el astic nenbers (8a, 8b) and said | eg opening
el astic nmenbers (1l1a, 11b) for continuously formng
gathers in the surrounding direction of said waist

portion.

The characterising portion of claim1l according to the
second auxiliary request reads as foll ows:

"a further elastic nenber (16, 16a, 16b) attached to
said integrated body unit (5) between said wai st
openi ng el astic nenbers (8a, 8b) and said | eg opening
el astic nenbers (1la, 11b) for form ng gathers at | east
at both side portions of the waist portion in the
surroundi ng direction of said waist portion, wherein
expandi ng stresses in the surrounding direction of the
surroundi ng portions of said waist opening portion
(13), said |l eg opening portions (1l4a, 14b) and said
wai st portion are different, and wherein the stresses
in a 50% stretched state of the surroundi ng portion of
sai d wai st opening portion (13), the surrounding
portion of said | eg opening portions (14a, 14b) and the
surroundi ng portion of said waist portion are in
relation that the stress of the surrounding portion of
sai d wai st opening portion (13) is the biggest of all
and the stress of the surrounding portion of said |eg
openi ng portions (1l4a, 14b) is bigger than that of the
surroundi ng portion of said waist portion".

In support of its requests the appellant relied
essentially on the follow ng subm ssions.

The principal object underlying the clained di sposabl e
di aper of a shorts type was to inprove the ability
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thereof to prevent |eakage. This object was sol ved
essentially by the provision of further elastic neans
over both side portions of the waist portion. These
further elastic nmeans provided a | ateral tensioning of
t he absorbent nmenber bringing it into nore intinmate
contact with the body and thereby avoiding free fl ow of
l'iquid and all ow ng qui cker absorbency of fl uids.

Al t hough the |l ateral tensioning was nore effective in

t he enbodi nents of Figures 3 and 4 of the granted
patent, where the further elastic neans were provided
at the side portions of the waist portion only, it was
al so present, but to a mnor extent, in the enbodi nent
of Figure 2, where the further elastic neans conpletely
surrounded the diaper. Because the di aper was
constructed as an integrated body unit, this neaning
that the absorbent nenber was firmy attached over a

| arge area to at | east one of the sheets and the two
sheets were also firmly connected to each other, it was
necessary but also sufficient for achieving the latera
tensi oni ng of the absorbent nenber that the further

el astic nenber was provided at | east over the side
portions of the diaper.

The new main request was filed during oral proceedings,
in order to restrict claiml1 to those enbodi nents where
such | ateral tensioning was achieved, nanely where the
further elastic nenber was provided at | east over the
side portions of the diaper. CQaim1 of the main
request was to be interpreted as defining a diaper in
whi ch either the further elastic nenber surrounded
conpletely the wai st portion as in the enbodi nent of
Figures 1 and 2, or it extended over the side portions
only as in the enbodi nent of Figures 3 and 4.
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The manner of inproving | eakage prevention achieved
with the diaper clained was fundanentally different
fromall other prior art concepts, which were
restricted to the use of barrier seals on the wai st
and/ or | eg openings. In contrast thereto, the diaper

cl ai med achi eved | eakage prevention in a new nmanner,
i.e. by neans of better fit of the absorbent nenber

avoi ding free flow of liquid between the diaper and the
wear er's body.

D11, which was considered to represent the cl osest
prior art, clearly stated that all the elastic neans
had only the function of elasticizing the waist and | eg
openi ngs. Al though such el astic neans had a certain

wi dth or conprised a plurality of elastic nenbers,

still they were associated with an opening and their
functi on was not conparable to that of the further

el astic nenbers cl ai ned.

El related to a flat type diaper and did not disclose a
di aper of a shorts type. The skilled person, being the
sane for both kind of diapers, would not have

consi dered a conbi nation of D11 and El, because El1 did
not address the problem of |eakage prevention. The
abdom nal support band (65) shown in Figures 5 and 7 of
El could not provide a lateral tensioning (stretching)
of the absorbent nenber (32), because the diaper was
not constructed as an integrated body unit. The

abdom nal support band served only to inprove the fit
and had nothing to do with | eakage preventi on.

Therefore, the subject-matter of claiml1 according to
the main request was both novel and inventive.

The di aper according to claim1 of the first auxiliary
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request additionally defined a plurality of further

el astic nenbers, and thus a further step was required
for the skilled person to arrive at the subject-matter
of claim1l when starting fromDl1 as cl osest prior art.

The second auxiliary request, with claim21l conbining
granted clains 1, 6 and 7, was filed as a reaction to
t he opinion given by the Board during oral proceedings,
that the independent claimof the main and auxiliary
requests appeared to |ack an inventive step.

In the appellant's view, nobody coul d have been taken
by surprise by such a new request, because claim1l was
the result of a conbination of clains already present
in the patent as granted. Since the prior art did not
di scl ose that the further elastic nenber had to be
weaker than the other elastic nenbers, the subject-
matter of claim 1 involved an inventive step.

Respondent | disputed the views of the appellant. His
argunments can be summari zed as foll ows.

Since they were filed during oral proceedings, the main
and second auxiliary request had to be rejected as late
filed. If the Board intended to allow their

i ntroduction into the appeal proceedings, then the two
guestions concerning adm ssibility of amendnents during
oral proceedi ngs before the Boards of Appeal had to be
referred to the Enl arged Board of Appeal. These
guestions arose fromthe fact that there was no uniform
application of the law in this question, sone decisions
al | ow ng anendnents at such |late stage (e.g. T 543/89,
T 482/ 89) and others rejecting them(e.g. T 51/90,

T 270/ 90).
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D11 di scl osed a di aper wherein the absorbent body was
integrated with the back sheet and the top sheet. Since
a plurality of spaced elastic nenbers were provided in
t he surrounding direction of the waist opening, sone of
these elastic nmenbers were to be regarded as

el asticizing the wai st opening and others as providing
the sane function of the further elastic nenber

cl ai med. Therefore, the subject-matter of claim1l
according to the main request was anticipated by the

di scl osure of docunent D11.

Even if lack of novelty over D11 could not be

concl uded, the subject-matter of claim1 was obvi ous
either in view of D11 alone, since its teaching
contenpl ated the use of a spacing between the elastic
menbers outside the range explicitly disclosed, or in
view of the conmbination of D11 with either E1, E2 or
D12, each of these docunents disclosing the use of a
further elastic nenber between the wai st opening and
t he | eg openi ngs.

Moreover, the effect of laterally tensioning the

absor bent nenber described by the appell ant was not
obtained in all the enbodi ments of the patent in suit:
if the further elastic nmenber continuously surrounded
the wai st portion of the diaper, as in Figure 2 of the
granted patent, then no tensioning effect was obtained.
Thus, the effect obtained in the enbodi nent of Figure 2
by nmeans of the further elastic nenber was the sane as
that obtainable wth the prior art diapers having such
further elastic nmenber.

The subject-matter of claim1l according to the first
auxi liary request was not inventive, because the
additionally clainmed plurality of spaced elastic
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menbers was a trivial feature. An exanple thereof was
shown for instance in D11.

Since it was generally known that a skilled person had
to adjust the tensile stresses of the elastic nenbers
of any new diaper to obtain a good fit, claim1l of the
second auxiliary request did not add anything inventive
to the subject-matter of claiml1 of first auxiliary
request .

Respondent 11 essentially argued as foll ows.

Starting fromdocunent D11, it was obvious for a
skilled person to arrive at the subject-natter of
claim1l of the main request in view of the teaching of
E1l, which disclosed the use of an elastic abdom na
band (65) for inproving | eakage prevention. E1l indeed
taught the use of the abdomi nal band to inprove the fit
of the diaper, yet the skilled person knew that good
fit and | eakage prevention went hand in hand. El

di scl osed al so that the elastic band could be | ocated
both in the front and rear panels; therefore E1 taught
to provide a further elastic nenber |ocated over at

| east both side portions of the waist portions.

The abdom nal band di sclosed in E1 provided the sane
technical effects of the further elastic nenber of
claiml of the main request. |Indeed, in the enbodi nent
of Figure 2 of the granted patent, no |atera
tensi oni ng of the absorbent nenber by the further

el astic nenber could be obtained, because the further
el astic nmenber surrounded the diaper's wai st portion.
Such |l ateral tensioning was achieved only in the

enbodi nents of Figures 3 and 4 where the further

el astic nenber was | ocated only over the side portions.
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Therefore, the effect of the further elastic neans (16)
in the enbodi nent of Figure 2 of the granted patent
could only be seen in inproving the fit of the diaper.

It would be inmediately apparent to a skilled person
that, if the elastic bands of the flat type diaper
according to E1 were included in a diaper of the shorts
type according to D11, then one continuous elastic band
surroundi ng the wai st portion could be used.

Wth respect to the second auxiliary request, it was
obvi ous that the further elastic nmenber had to be
weaker than the other elastic nenbers, since it did not
have a gasket function, and therefore the subject-
matter of claiml1 of the second auxiliary request did
not involve an inventive step.

Reasons for the Deci sion

1

1588.D

The appeal is adm ssible.

Adm ssibility of the main and second auxiliary requests

It is a matter of general principle that a patentee
ought to file amendnents at the earliest opportunity
and that the Board, exercising its discretionary power,
may disregard late filed requests for anendnent. The
criteria for exercising the discretionary power have
been the subject of several decisions of the Boards of
appeal (reference is nmade, for instance, to decisions

T 153/85, Q) 1988, 1, reasons 2.1; T 406/86, QJ 1989,
302; T 833/90, unpublished, point 2 of the reasons). In
accordance therewith, anended clains filed during ora
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proceedi ngs may be di sregarded in order to avoid
unaccept abl e delays in the appeal proceedi ngs, that
woul d affect the rights of third parties. However, they
may be taken into consideration when they are bona fide
attenpts to overcone objections raised and their

exam nation does not present difficulties that would

sl ow down t he proceedi ngs.

The main request was filed during the oral proceedi ngs
but in response to discussions held during the ora
proceedi ngs concerning the lateral tensioning of the
absorbent nenber and in a bona fide attenpt to restrict
the subject-matter of the clains to exclude enbodi nents
not |eading to such a technical effect. Mreover, the
anmendnents do not substantially nodify the subject-
matter clainmed and coul d have been expected in view of
t he objections raised. For these reasons the Board
considers the late filing of the main request
accept abl e.
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The clains of the second auxiliary request were filed
at a very late stage during the oral proceedi ngs

W t hout any particular justifications. In the Board's
view, the argunment submitted by Respondent Il, that it
was obvious to provide a further elastic nenber
exerting a |lower tensioning force when it did not have
a sealing function (gasket), appears to seriously put
into question the inventiveness of the subject-matter
of claim1l. Consequently, although claim1 results from
the conbination of clains already present in the patent
as granted, allow ng the second auxiliary request would
entail examning the clains in the light of Article 56
EPC, which would delay the proceedings further. In
application of the above nentioned criteria, the Board
exercises its discretionary power and does not allow
the introduction of the second auxiliary request into

t he appeal proceedings.

Request for referral of two questions to the Enlarged
Board of Appeal

Since the Board, in principle, accepted introduction of
the anended clains in accordance with the main request,
respondent |'s request for referral of two questions to
the Enl arged Board of Appeal has to be considered.

I n accordance with Article 112(1)(a) EPC a case shal

be referred to the Enl arged Board of Appeal if the
Board of Appeal considers that a decision is required
in order to ensure uniformapplication of the law or if
an i nportant point of |aw ari ses.

According to the case | aw of the Boards of Appeal,
i ntroduction into the proceedings of late filed clains
IS sonmetines accepted and sonetinmes not. This does not
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mean that there is no uniformapplication of the |aw,
as submtted by respondent |, since the different
conclusions on the admssibility of late-filed clains
are reached by the Boards of Appeal while exercising
due di scretion having regard to the specific

ci rcunst ances of each individual case and in
application of specific criteria devel oped by the
Boards of Appeal (see point 2.1 above). Mreover, those
criteria are now established in the case |aw so that no
I nportant point of |aw arises.

In view of these considerations the Board cones to the
concl usion that none of the prerequisites for referra
of a question to the Enlarged Board of Appeal according
to Article 112 (1) EPC is net. Consequently, the
request for referral to the Enlarged Board of appeal is
ref used.

Anmendnent s

The subject-matter of claim1l of the main request has
been limted to the enbodi nents in which the further

el astic nmenber is |ocated over at |east both side
portions of the waist portion whilst claim1l as granted
| eft open where the further elastic nenber was | ocated
in the surrounding direction of the waist portion; and
the subject-matter of claim1 of the first auxiliary
request has been limted to the conbination of features
of granted clains 1, 2 and 4.

The conbi nation of features defined in claim1 of the
main and first auxiliary request can be directly
derived fromclains 1, 3 and clains 1 to 4,
respectively, and fromFigures 3 to 6 of the originally
filed application.
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Therefore, no objection arises under the requirenents
of Article 123(2) or (3) EPC

Novel ty

Docunent D11, which al one has been brought forward for
attacki ng novelty, discloses a disposable diaper
according to the preanble of claim1, nanely a

di sposabl e di aper of a shorts type having a liquid

per neabl e top sheet (21), a liquid inperneable
backsheet (22), and an absorbent nenber (23) interposed
t her ebet ween, said top sheet (21), said back sheet (22)
and sai d absorbent nenber (23) form ng an integrated
body unit, said body unit being divided into a stomach
portion (24) which, when in wear, is |ocated on a
wearer's stomach side and a back portion (25) which,
when in wear, is |located on his back side, said stomach
portion (24) and said back portion (25) being connected
and fixed together at both side edge portions,
respectively, of said stomach and back portions to form
a pair of |eg opening portions (13), a unitary wai st
openi ng portion (12), and a wai st portion | ocated

bet ween sai d wai st opening portion (12) and said | eg
openi ng portions (13), said waist opening portion (12)
and a pair of |eg opening portions (13) being provided
around entire peripheral edges thereof with elastic
menbers (30, 70) form ng substantially continuous

gat hers.

The subject-matter of claim1l of the nmain request is
di sti ngui shed fromthe diaper known from D11 by the
features defined in the characterizing portion, nanely
by a further elastic nenber attached to said integrated
body unit between said wai st opening elastic nenbers
and said | eg opening elastic nenbers |ocated over at
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| east both side portions of the waist portion for
formng gathers in the surrounding direction of said
wai st portion.

Respondent | argued that, since in D11 a plurality of
spaced el astic nenbers were provided in the surroundi ng
di rection of the waist opening, sone of these elastic
menbers were to be regarded as el asticizing the wai st
openi ng and others as providing the sane function of
the further elastic nenber of claim1.

Al t hough docunent D11 shows a plurality of spaced

el astic nmenbers in the surrounding direction of the
wai st opening (see e.g. page 10, lines 1 to 3), this
docunent only discloses that the el astic nenbers have
the function of elasticizing the waist opening.

The Board therefore comes to the conclusion that the
interpretation given to D11 by respondent | is
artificial, and that the plurality of spaced elastic
menbers according to D11 can only be construed as
constituting wai st opening el astic nenbers.

Since al so the other docunents cited do not disclose
the conbination of features of claim1l of the main
request, its subject-matter is novel.

The subject-matter of claim1 of the first auxiliary
request, additionally requiring a plurality of such
further elastic nenbers, is also novel.

I nventive step - nain request

Starting fromthe cl osest prior art disclosed by
docunent D11, it is an objective of the patent in suit
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to provide a disposabl e diaper capable of surely
preventing the | eakage of waste material, reducing the
costs, and allow ng the diaper to be snoothly put on or
taken off (see page 2, lines 4 and 46, 47 of the
granted patent).

This objective is achieved by the features of the
characterising portion of claim1l.

The Board is satisfied that | eakage prevention is

I ndeed achi eved because the further elastic nenber
provides a closer fit of the diaper, since it acts on
the wai st portion so that no gap is forned between the
di aper and its wearer (see page 3, lines 6 to 9 of the
granted patent).

The definition of claim1 covers both the enbodi nent of
Figures 1, 2 and that of Figures 3, 4. In the first
enbodi nent (Figures 1 and 2), the further elastic
menbers 16a, 16b are arranged to conti nuously surround
the wai st portion, whilst in the second enbodi nent
(Figures 1 and 2) they are arranged only over both side
portions.

If the further elastic nmenbers are arranged to surround
the wai st portion as in the first enbodinent, then, in
use, they press the diaper against the body of the
wearer, since they are in a stretched state (see

page 5, lines 49 to 55 of the granted patent). That is,
the further elastic nenbers act in the sane manner as
the wai st and | eg opening el astic nenbers. Under these
circunstances, the further elastic nmenbers in the first
enbodi nent will apply lateral conpressive stresses to

t he absorbent nmenber. Thus, the Board cannot followthe
appel lant's argunent that the further elastic nenbers
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provide a lateral tensioning of the absorbent nenber in
the first enbodi nent, although such |ateral tensioning
I's i ndeed achieved in the second enbodi nent. However,
in the first enbodi nent the further elastic nenbers
still provide a closer fit of the diaper over the waist
portion, by pressing it against the body and thus
reduci ng the gap therebetween.

Docunent E1 di scl oses the use of a support band in the
front and rear panel of a flat type disposabl e diaper
(see colum 8, lines 45 to 47; colum 10, lines 27 to
29 and 43 to 48) for holding the diaper in position
better with Iess front panel drop, i.e. for obtaining a
closer fit of the diaper.

Al t hough E1 does not explicitly disclose that the

pur pose of the support band is to inprove | eakage
prevention, as pointed out by the appellant, the
skilled person is aware that a diaper closely fitting
the body will have a better performance, in terns of

| eakage prevention, than one which does not fit well to
the body of the wearer.

Furthernore, the skilled person woul d recogni ze t hat

t he support band provides the sane effect if used on a
di aper of a shorts type. Also there, the support band
presses the diaper, and hence the absorbent nenber,
agai nst the body of the wearer for better fit.

Therefore, the Board cones to the concl usion that
docunent El1 teaches the person skilled in the art to

i mprove the fit and thus also the closely rel ated

| eakage prevention of a disposable diaper by providing
such support bands.
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When applying this teaching of E1l to the shorts type
di aper of D11, the skilled person would directly attach
the support bands (constituting further elastic
menbers) to the integrated body unit between the wai st
openi ng el astic nenbers and the | eg opening el astic
nmenbers in both the front and rear wai st portions of
the diaper. By doing so the support bands woul d
inevitably be | ocated over at |east both side portions
of the waist portion in the surrounding direction of
sai d wai st portion, because the |length of the support
bands is such that they will at |east partially extend
over the side portions, as shown in Figure 4 of E1 for
t he support band of the front panel.

Therefore, applying the teaching of El to the di aper of
D11 inevitably |l eads to the subject-matter of claiml.

The appel l ant argued that claiml1l was to be interpreted
as defining a diaper in which either the further

el asti c nmenber surrounded conpletely the waist portion
as in the enbodi nent of Figures 1 and 2, or it was
extendi ng over the side portions only as in the

enbodi nent of Figures 3 and 4.

In the present case claiml is not clearly Iimted only
to the enbodinents of Figures 1 to 4 of the granted
patent, but includes al so an enbodi nent where the
further elastic means extend over the side portions
only partially, i.e. with a gap between a further

el astic nmenber | ocated on the front waist portion and a
further elastic nmenber | ocated on the rear wai st
portion, which enbodinent is the direct result of the
conbi nation of D11 and E1 outlined above.

Anyway, the enbodi nent of Figures 1 and 2 of the
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granted patent is also obvious in view of this

conbi nation. | ndeed, the use of one continuous elastic
band surrounding the wai st portion would be i nmediately
apparent to the skilled person putting into practice
the teaching of El, in particular because the diaper of
D11 already has continuous el astic bands (70)
surroundi ng the wai st opening (see D11, Figures 1 and
7).

In these circunstances, the appellant's main request is
not allowable as the subject-matter of claim1l | acks
i nventive step pursuant to Article 56 EPC.

Inventive step - first auxiliary request

The subject-matter of claim1 is distinguished fromthe
di sposabl e di aper of the closest prior art D11 by the
features defined in the characterizing portion.

As expl ained in connection with claim1 of the main
request (see points 5.3 to 5.5 above), the skilled
person would regard it as obvious, in order to solve

t he problem of inproving | eakage prevention, to include
the followng features in the diaper of D11:

a further elastic nenber attached to said integrated

body unit between said wai st opening el astic nenbers

and said | eg opening elastic nenbers for continuously
formng a gather in the surrounding direction of said
wai st portion.

In order to assess whether the subject-matter of

claim1l involves an inventive step, it remains thus to
consi der whether the skilled person woul d have been | ed
by the prior art to provide a plurality of such further
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el astic nenbers, arranged in juxtaposed relation at
spaces.

Docunment D11 di scl oses that the wai st opening can be

el asticized with either a single elastic nenber (flat
tape-like elastic nenber) or with a plurality of spaced
el astic nenbers (page 9, lines 6 to 8 and page 10,
lines 1 to 5). Wen applying the teaching of E1 to the
di aper of D11, follow ng the obvious route described
above (see points 6.3 to 6.5 above), the skilled person
is therefore directly led by the teaching of D11 to
consi der the possibility of using a plurality of
further spaced el astic nmenbers rather than one single
further elastic nmenber.

7.4 Therefore, also the appellant's first auxiliary request
is not allowable as the subject-matter of claim 1 |acks
i nventive step pursuant to Article 56 EPC

Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The request for referral of two questions to the
Enl ar ged Board of Appeal is refused.

The Regi strar: The Chai r man:

1588.D Y A
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