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Summary of Facts and Subm ssi ons

The appeal contests the decision of the Opposition

Di vision, dated 30 Septenber 1997 and issued in witing
on 14 Novenber 1997, to reject the opposition against
European Patent No. 0 477 264. Claim1 of this patent
has the foll ow ng wording:

"1. Alight fitting, intended to be enbedded in the
surfacing of a runway, including a |light source (2)
with a reflector (1), a limting light opening (3) in
the field of light, and a mrror device, arranged to
reflect a part of the field of light (4) back towards
the reflector (1), characterized in that the mrror
device (5,6) is arranged such that a large part of the
re-reflected light, after reflection in the reflector
(1), passes close to the light source (2), and after
one reflection nore against the reflector (1) is sent
t hrough the |ight opening (3)."

1. The Opposition of the Appellant was fil ed against the
patent in its entirety on the grounds that the subject-
matter of the patent is not inventive in view of the
fol |l owi ng docunents:

El: DE-B-2 229 864 and
E2: US- A-4 151 584
E3: Leafl et A. 03.241.e "Touchdown Zone Hi gh

Intensity Unidirectional Inset Light", ADB S. A,
Bel gium 1/02. 86

E4: Leafl et A. 03.230.e "Runway End High Intensity
Uni directional Inset Light". ADB S. A, Belgium
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2/ 08. 87.

During the proceedi ngs before the Qpposition Division
and after expiry of the opposition period, the

Appel lant also referred to the grounds of |ack of
novelty and submtted, in support of an allegedly
novel ty-destroying public prior use of so-called

"pancake lights", inter alia the follow ng additional
docunent s:
ES: Leaf |l et "Pancake Lights Type PQ 1200/2 and PQ

2200/ 1", ADB- Al R- Equi pnment, Zaventem Bel gi um

E5*: Drawi ng denom nated "E 3713" and "PQ 1200/ 2" of
ADB- Ai r Equi prent, apparently dated 21.8.67

E5**: Drawi ng denom nated "E 3714" and "PQ 2200/ 1" of
ADB- Ai r Equi pnent, apparently dated 23.8.67

He stated that runway |ights as shown in E5* and E5**
(pancake lights) were sold to a nunber of clients

wi t hout obligation to secrecy, and offered the
testinmony of a witness, M Vandevoorde, as evidence for
the distribution of the leaflet E5 and the delivery of
t he "pancake |ights".

Further prior art submtted by the Appellant after
expiry of the opposition period is:

E6G: Leafl et 5005-A " Aerodrone Beacon" of ADB S. A, DER
2/ 73

E9: US-A-4 408 266

L1, The Opposition Division disregarded the alleged prior
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use and distribution of docunent E5 as being bel ated
and not adequately substantiated, and deci ded that the
subj ect-matter of claim1 was not obvious in view of
the other prior art which only disclosed one reflection
at the mrror and one reflection at the reflector, i.e.
two reflections in total, whereas claim1 includes "one
reflection nore against the reflector”, i.e. at least a
second reflection at the reflector and three
reflections in total.

The Appellant (Opponent) filed the notice of Appeal on
14 January 1998 and paid the appeal fee on the sane
day. The statement of the grounds of appeal was filed
on 16 March 1998.

Toget her with the grounds of appeal, he submtted a
declaration of M Toussaint with Appendix 1 "PQ |ights
with auxiliary recovery mrror" (E5a) as additional

evi dence for the alleged public prior use, and a copy
of a fax letter sent on 12 March 1998 from ADB to t he
Appel I ant and signed by M CGoerke, show ng and

expl aining ray paths in the pancake |ight according to
E5* (E5Db).

I n response to conmuni cati ons of the Board dated

26 July 1999 and 17 July 2000, the Respondent
(Proprietor) did not state any di sagreenent with the
provi si onal assessnent of the Board that the "pancake
[ight" E5* seened to have been publicly available. He
submtted two new sets of clains according to a main
request and an auxiliary request, respectively. daim1l
of the main request differs fromthe granted version by
specifying, in the precharacterising portion, the
mrror device as being arranged to "re-reflect” a part
of the field of light "comng fromthe reflector” back
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toward the reflector, and claim1l of the auxiliary
request additionally defines the mrror device as being
"bent in an angle or curved and/or inclined inwardly
towards the center of the light fitting".

In Oral proceedings held on 9 January 2001 the
Appel | ant requested that the decision under appeal be
set aside and that the European patent No. 0 477 264 be
revoked. The Respondent requested that the appeal be

di smssed with the proviso that the patent be
mai nt ai ned on the basis of clains 1 to 6 filed on

19 Cctober 2000 as "new set of clains"” (main request)
or on the basis of clains 1 to 5 filed on 19 Decenber
2000 as "new auxiliary request" (auxiliary request).

Regarding the auxiliary request the Board drew the
attention of the parties to docunent E2 disclosing, in
the first paragraph of columm 5, the adjustnent of a
secondary reflector so that the light rays reflected
therefromdo not hit the Iight source, in order to
avoid | ocalized heating of the filament in the Iight
source which would shorten filanment life.

The Appellant essentially argued that the Qpposition
Division did not correctly interpret the disclosure of
El in that, considering the three-dinensional

structure, a nunber of rays emtted by the |light source
woul d be reflected twice at the reflector after
reflection at the mrror. The public prior use of the
pancake |ights shown in E5* and E5** was proven by E5a
and the light rays shown in E5b corresponded exactly to
the ray path defined in claim1l of both requests.

Consi dering manufacturing tol erances and the fact that
the filanment in the |ight source had a certain |length
and consi sted of spaced wire turns, a large part of the
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light reflected by the mirror 11 and the reflector 8
woul d not hit the filanent but bypass the sane for
further reflection at the reflector 8 onto the inclined
re-directing mrror 9. This increased the |ight output
by at |east 25% as nentioned in the patent. Concerning
the auxiliary request he stated that it was common
practice to adapt the angle of the mrror 11, or to
bend this mrror, in order to increase the light yield.
Furthernore, claim1l of this request was indefinite and
uncl ear because no indication could be found in the

pat ent of suitable angles, bending radii or
inclinations of the mrror device.

The argunents of the Respondent can be sunmarized as
foll ows:

El relates to a headlight for vehicles which is not
appropriate to be enbedded in the surface of a runway.
Further, it teaches a single reflection of |ight com ng
directly fromthe light source at the reflector before
em ssion through the |light opening, rather than a re-
reflection of light reflected fromthe reflector and
further two reflections at the reflector after re-
reflection at the mrror, as in claim1l of both
requests. The reflected Iight is then used to enhance
[ight radiation to one side of the road. The wavy line
on the right hand side of the reflector shown in
Figure 1 of El does not indicate a further extension of
the reflector beyond this line as a basis for a further
reflection of the rays a and b also shown in the
figure.

The docunents relating to the prior use of the pancake
light (E5) do not show |ight rays. It can however be
concluded fromthe horizontal arrangement of the flat
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mrror 11 that the re-reflected |light would pass

t hrough the focus and hit the filanment, thereby
reducing light yield. Conmputer simnulations show that
this light yield can be considerably increased by

cl osely bypassing a |large part of the re-reflected
light around the light source, as specified in claiml
of the main request. Special neasures for controlling
this effect are defined in claim1 of the auxiliary
request. There is no clarity problem because the
skilled person will choose the required bendi ng angl es
or inclinations necessary to bypass the filanment
according to the particular circunstances. Further,

t hese neasures are not suggested by E2 because this
docunent relates to the different purpose of increasing
filament life and to a different arrangenment of the
mrror for directly reflecting, as in El, radiation
emtted fromthe light source. This arrangenent is
inconpatible with the mrror of E5. Replacenent of the
flat mrror of E5 by the spherical mrror of E2 would

| ead to an uncontroll ed output direction of incom ng
reflected, not directly emtted, light rays, which
woul d be counterproductive to the intended effect of
increasing the yield of the light directed through the
i ght opening. Further, this replacenment would increase
t he dimension of the light fitting in vertical
direction which is unacceptable for a runway light. An
addi tional argunment in favour of inventive step is seen
in the fact that in the long tine interval of about 20
years between the installation of the pancake |ights of
E5* and the priority date of the patent no conpany
devel oped an enbedded light fitting for runways with a
better light yield than the pancake |ight.

Reasons for the Decision

0276.D
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The appeal is adm ssible.

Arendnent s

Conmpared with the patent as granted, claim1 of the
mai n request i s anended by specifying that the mrror
device is arranged to "re-reflect” a part of the field
of light "comng fromthe reflector” back towards the
reflector. This specific ray path is derivable from
Figures 1 and 2 of the application as filed and
excludes a direct reflection of light comng directly
fromthe light source to the reflector and foll ow ng
the further path around the |ight source and out of the
i ght opening. This amendnent therefore neets the
requirenents of Article 123(2) and (3) EPC.

The additional neasures included in claim1 of the
auxiliary request and defining the mrror device are

t aken from dependent clainms 5 and 7 of the original
application. Wiereas the fact that original claim?7
refers to claim5 would support the inclined
arrangenment of the mrror only in conbination with an
angl ed or curved shape thereof, the text on page 2,
lines 15 to 19, read by a skilled person wth reference
to Figure 1, indicates that an inclined arrangenent of
a flat mrror should not be excluded. Thus, the anended
claiml1l of the auxiliary request |ikew se neets the
requirenents of Article 123(2) and (3) EPC.

Prior use

Taking into account the evidence E5a and E5b submtted
by the Appellant in addition to the evidence E5, E5*
and E5** submtted during the opposition procedure
before the first instance, it can be concluded that the
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conpany ADB S. A in Zaventem Bel gium has
unconditionally sold light fittings of the type PQ
1200/ 2 and PQ 2200/1 as shown in drawi ngs No. E 3713
(E5*) and E 3714 (E5**), respectively, to SAGAT of
Italy, to the Departnent of Transport and Power of Eire
and to the Cvil Aviation Departnent of Norway, and
installed the fittings at the airports of Torino-
Casell e, Dublin and Gsl o-Fornebu in the period from
1965 to 1970. Thus, in contrast to the circunstances
prevailing in the proceedi ngs before the first

i nstance, the alleged public prior use has now been
adequately substantiated in that the required details
are given of what was nmade available to the public
wher e, when, how and by whom The evidence, including
that submtted in the formof the declaration E5a is
consi dered sufficient to prove the all eged

uncondi tional sales, the nore so in view of the fact
that they are not contested by the Respondent.

The prior use conprises unidirectional runway |ights PQ
1200/ 2 according to drawing E 3713 8 (E5*) and bi -
directional runway |ights PQ 2200/1 according to
drawi ng E 3714 (E5**). Only the unidirectional lights
sold to SAGAT of Italy and installed at the airport of
Torino-Caselle in 1967 are relevant in the present case
because they include auxiliary mrrors which are said,
in Eba, to reflect stray light back onto the main
parabolic reflector. The prior use of the runway |ights
shown in E5* will, therefore, be admtted into the
proceedi ngs as relevant prior art.

Mai n request

Novel ty:
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E5* shows a runway light fitting, i.e. a light fitting
i ntended to be enbedded in the surfacing of a runway.
The light fitting conprises a lanp installed at the
focus of a parabolic reflector 8. Two flat mrrors 11

a larger one on the left side and a small one on the
right side, are horizontally arranged at the upper open
side of the reflector 8 and an excentric gap between
the mrrors 11 is covered by an optional colour filter
12. An inclined re-directing mrror 9 is installed
above the colour filter 12 or gap at an angl e adapted
to redirect light striking the mrror 9 fromthe gap to
a light opening including a front glass 10.

Considering, in this arrangenent, the optical |aws of
reflection, light rays emtted by the lanp to portions
of the reflector 8 below the gap will be directly
reflected to the re-directing mrror 9 to be sent out

t hrough the |ight opening, whereas light rays emtted
to portions of the reflector 8 below the auxiliary
mrrors 11, in particular below the larger left
auxiliary mrror 11, will be substantially vertically
reflected onto those mrrors, which will re-reflect the
light rays vertically back onto the parabolic reflector
8 and therefromthrough the lanp to the reflector 8 on
the other side of the |anp and out of the I|ight opening
via the gap and the re-directing mrror 9, adding to
the directly emtted radiation. Thus, at |east the

| arger auxiliary mrror 11 is arranged to re-reflect a
part of the field of light comng fromthe reflector 8
back towards the reflector wherefromit passes through
the lanp, owing to scatter resulting fromthe

manuf acturing tol erances of the reflector, fromthe
inmperfect reflections at the reflector and fromthe
finite dinmensions of the filament in the | anp,
practically in a narrow region around the |ight-
emtting filanment which is positioned at the focus of
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the refl ector 8.

Claim 1l specifies that a large part of the re-reflected
light, after reflection in the reflector, passes "close
to" the light source. The Respondent argues that this
nmeans that a large part of the light actually bypasses
the Iight source, whereas in the prior art nost of the
light hits the filament in the | anp. The Board cannot
follow this argunmentation. In fact, it is pointed out
in the patent at columm 2, lines 31 to 33, that the
mrror device reflects the |ight back towards the |ight
source or imedi ately beside it. The expression "close
to" therefore conprises a reflection onto the fil anent
of the light source, as a theoretical borderline case,
as well as a reflection to a region imedi ately besi de
the filament. Furthernore, the skilled reader is aware
that, because of the above-nentioned scattering effect,
the re-reflected light conprises a bundle of |[ight rays
resulting in a mnor portion of the light rays actually
hitting the filanment and a | arge part of the rays
passing through the interstices between the turns of
the filanment or immediately beside the filanent even if
the mrror is arranged to re-reflect the |ight towards
the light source. As a consequence, the light will pass
the Iight source in a narrow region including the |ight
source in the sanme manner as in the light fitting shown
in E5*.

In summary, the prior light fitting showm in E5* is
identical to that claimed in claim1 which, therefore,
| acks novelty.

Auxi | iary request

Clarity and sufficiency of disclosure
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The objection of the Appellant that claiml is

i ndefinite and uncl ear because no indication can be
found in the patent of suitable bending angles, radi

of curvature or angles of inclination relates to the
guestion of sufficiency of disclosure which is a new
ground of opposition. According to opinion G 10/91 (QJ
1993, 420) the Board is confined to the grounds of
opposition, as defined in the notice of opposition, and
any further grounds introduced by the opposition
division. As set forth under item 19 of this decision,
amendnents of the clains in the course of appea
proceedings are to be fully examned as to their
conpatibility with the requirenents of the EPC. This
concerns the situation where an objection relating to a
new ground of opposition was occasi oned by an anendnent
of the clainms during the appeal proceedi ngs where the
al | eged probl em causing the objection is found for the
first tinme. In the present case, however, the problem
of insufficient disclosure concerns a feature which was
already included in the granted claim6 which was
incorporated into claim1l. Thus, the objection was not
occasi oned by the anmendnent and the Appellant could
have raised it at an earlier stage of the proceedi ngs
but decided not to do so. The Board sees, therefore, no
reason to deal with this additional objection

It should be noted, however, that the patent gives, in
lines 45 to 47 of colum 2, an indication of a suitable
angle of inclination of the mrror, and a skilled
person woul d derive fromthis indication, on the basis
of his know edge, a simlar value for the bending angle
and a corresponding value for the radius of curvature.
The new ground, therefore, appears to be unfounded.
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Novel ty

According to claim1l of the auxiliary request the
mrror device of the light fitting is bent in an angle
or curved and/or inclined inwardly towards the center
of the light fitting. This feature is not shown in E5*
whi ch exhibits flat horizontal mrrors 11.

Docunment E1 di scl oses a headlight for vehicles
including an inclined mrror 1 for reflecting portions
of the radiation emtted by a lanp 3 onto a reflector

2. The mrror 1 is inclined outwardly towards the
center of the headlight. Furthernore, the mrror 1 is
arranged to reflect a part of the direct radiation from
the lanp 3, rather than to re-reflect a part of the
light comng fromthe reflector back towards the
reflector.

Docunment E2 discloses a light fitting, in particular
for spotlights, having a secondary reflector 13 to
redirect light emtted fromthe |light source 15 back to
the main reflector 12 to be then directed out through a
i ght opening 19. The secondary reflector 13 has a
curved shape obtained by a conposite arcuate surface
(see Figure 1 and last two |ines of columm 4). However,
t he secondary reflector is, as in E1, arranged to
reflect radiation emanating directly fromthe |ight
source back to the main reflector, rather than to re-
reflect light comng fromthe refl ector back towards
the reflector.

E6 di scl oses a beacon with a curved mrror or secondary
reflector simlar to that of E2, and the other prior
art does not show an internal mrror at all.
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Since no prior art discloses a light fitting having a
mrror device as defined in claim1 of the auxiliary
request, the requirenent of novelty does not prejudice
mai nt enance of the patent in the formof the auxiliary
request .

| nventive activity

Si nce the pancake Iight PQ 1200/2 shown in E5* is the
only light fitting which is suitable for enbedding in
the surfacing of a runway and provided with an internal
mrror for enhancing the light yield fromthe |ight
opening, the prior use of this light represents the

cl osest prior art. As set forth above, the internal
mrrors 11 of this pancake |ight are substantially flat
and di sposed horizontally across the open side of the
parabolic reflector 8, whereby the re-reflected |ight
will pass, after reflection in reflector 8, the light
source as a light bundle so that a portion of the rays
in the bundle may hit the filanment in the |ight source.

According to claim1l of the auxiliary request the
mrror device is bent in an angle or curved and/or
inclined inwardly towards the center of the |ight
fitting. All of these neasures have the common effect
that the paths of the re-reflected |light rays deviate
fromthose of the incomng light so that the portion of
the rays in the re-reflected bundle hitting the |ight
source, i.e. the filanent in the lanp, is reduced,

t her eby reduci ng the acconpanyi ng negati ve i npacts,
such as lower service life of the filanment caused by
the heating effect of the rays absorbed by the
filament, and |l ower yield of the light emtted through
the light opening. Thus, a basis for the problem
underlying the invention as clained in claim1 of the
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auxiliary request can be seen in the reduction or
elimnation of these negative effects. The objective
probl em therefore conprises two aspects, one being to
increase the service life of the filament and the other
to increase the light yield fromthe light fitting.

A skilled person faced with this problemw || search
for a solutionin all fields of lighting providing a
directional |ight beam because the commopn use of
reflectors and mrrors in these fields will make him
expect a solution. He will cone across docunent E2

di scl osing an arrangenent of reflectors adapted to
direct light froma light source as a directional |ight
beam t hrough a |ight opening, and touching upon, in
colum 5, lines 13 to 16, the problemof reflected rays
shortening the filanent life by |ocalized heating of
the filanment when striking the filament. To solve this
problemit is proposed "that the reflected |ight not
pass ... through a point on the central axis along the
length of the filanment™ (colum 5, lines 8 to 11). This
is achieved, in the particular arrangenent of E2, by
nmovi ng the center of the conposite spherical secondary
reflector 13 away fromthe foci and fromthe centra
axis. As pointed out by the Respondent, this solution
is not applicable to the light fitting of E5* because
there is no conparabl e spherical secondary reflector as
the mrror 11 is adapted to re-reflect light reflected
fromthe reflector 8, rather than to reflect |ight
directly emtted fromthe filament. However, the above
general teaching to avoid that reflected |ight pass

t hrough a point on the central axis along the | ength of
the filanment is part of a nore general teaching
concerning the adjustnment of the reflecting mrrors to
obtain the desired effect. This teaching lends itself
to application for any arrangenent of reflecting
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mrrors. In fact, the skilled person knowing this
general information fromE2 will redesign the mrrors
11 of E5* so that the light rays reflected fromthe
mrrors 11 will avoid the filanment in the |ight source
on their way to the light opening, i.e. in this case
after a further reflection at the parabolic reflector
8. This redesign is nade on the basis of sinple
measures available to the person skilled in the field
of lighting, for exanple a small inclination of the
mrrors either sideways or away fromthe central axis
of the fitting to direct the re-reflected Iight, after
the further reflection at the reflector, around the
side or over the top of the filament in the Iight
source. The skilled person will therefore arrive at the
subject-matter of claim1l1, w thout exerting an

i nventive step, by considering the filanent |ife aspect
of the problem However, as a side effect, a solution
to the other aspect of enhancing the light yield is
automati cal |l y obtai ned because the increased portion of
the reflected Iight bypassing the filament is now
avai l abl e to be directed out through the |ight opening.

According to the case | aw of the Boards of Appeal the
time interval between the installation of the pancake
lights of E5* and the priority date of the present
patent can be taken as an indication for inventiveness
only in the case where there is clear evidence of a
serious demand (long-felt want) in that tinme interva
whi ch remai ned unsatisfied. No such evidence was

avai lable in the present case.

The requirenment of inventive step therefore prejudices
mai nt enance of the patent in the formof the auxiliary
request .



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai man:
A. Counillon C. T. WIlson
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