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Summary of Facts and Submn ssions

1524. D

Appel lant | (Opponent 1) and Appellant Il (Opponent I1)
each | odged an appeal, received at the EPO on 6 January
1998 and 16 January 1998 respectively, against the

i nterlocutory decision of the Qpposition Division

di spatched on 7 Novenber 1997 which maintained the

Eur opean patent No. 0 257 752 in anmended form The
appeal fees were paid sinultaneously with filing of the
appeal s and the statenents setting out the grounds of
appeal were received at the EPO on 13 February 1998 and
28 February 1998, respectively.

The oppositions had been filed against the patent as a
whol e and were based on Article 100(a) in conjunction
with Article 56 EPC.

The Qpposition Division held that the grounds for
opposition cited in Article 100(a) EPC did not
prejudi ce the mai ntenance of the patent in the anmended
version submtted as the main request with letter of

6 June 1997.

From t he docunents consi dered by the Opposition
Di vision, the foll ow ng docunents played a role in the
appeal proceedings:

D1: DE-A-3 141 113

D2: Statenent under oath by Ms Barbara Sill ack, dated
19 Novenber 1993

D3: Conparative drawi ngs of BS 160 and the subject-
matter of the patent in suit
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D10:

D11:

D12:

D16:

D17:

D18:

D19:

D20:

D21:

D22:
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Sampl e of 3M material "19/83/00/0 4006"

Sanpl es of BS 160 and the subject-nmatter of the
patent in suit

Letter of Paul Hartmann AG dated 14 October 1983
i ncl udi ng an annex "Spezifikation fur ein

Kl ebeband fir Hoschenw ndel n"

Delivery invoice of BS 160

Vari ous docunents of the Koester OhG dated 1983

Vari ous docunments of the Koester OhG dated 1985 -
1987

Travel report, dated 1986

Vari ous docunents of the Koester OhG dated 1985
and 1986

Vari ous docunents of the Koester OhG dated 1983

St at enent under oath by M Dusko Col akovic

St at enent under oath by M M1l an Cosovic

St at enent under oath by Ms Barbara Sillack

Docunents D2 - D5 and D9 - D22 were cited by
appel lant | as evidence for an alleged public prior use
of ELKA- Tape-Lam nat BS 160, BS 390 and BS 400.

D6 was cited by appellant Il as evidence for an all eged

public prior use of a tape material 3M 4006.
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Oral proceedi ngs, took place on 17 May 2001.

The Appel l ants requested that the decision under appea
be set aside and the patent in suit be revoked.

The Respondent requested that the appeal be dism ssed
and the patent be nmaintai ned as anended according to

t he decision of the Opposition Division or on the basis
of the sets of clains in accordance with auxiliary
requests 1 to 4 filed with letter dated 10 July 1998.

Caim1 of the main request reads as follows:

"Aroll of tape conprising an el ongate prel am nated

t ape conposite wound convol utely upon itself about an

annul ar core, especially suited for preparing a tape

cl osure for disposable diapers by sinply severing said

el ongate prelam nated tape conposite parallel to the

axis of the core at intervals corresponding to the

predeterm ned width of said closure, the length of each

cl osure corresponding to the width of the roll of tape,

said prel am nated tape conposite conprising in

conbi nati on

(a) a fastening tape (12) conprising an elongate strip
of sheet backing material (13), having a bonded
section (16) and a fastening section (17), being
substantially as wide as said tape conposite, and
having a pressure-sensitive adhesive |ayer (14,
15) on a first surface of said backing material;

(b) a release tape (18), having first and second
surfaces, the first surface rel easably adhered to
sai d pressure-sensitive adhesive |ayer (14, 15)
over said fastening section (17);

(c) a layer of pressure-sensitive adhesive (19) coated
only over the second surface of said rel ease tape;
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(d)y a fingerlift (20) adhered, at the free end of said
fastening section (17), to the pressure-sensitive
adhesive layer (14, 15) on the first surface of
t he backing material, and

(e) awunifying strip (21) adhered to said adhesive
| ayer (14, 15) on the first surface of the backing
material and to the adhesive |ayer on the rel ease
t ape,

characterized in that the adhesive [ ayer on the

fastening tape conprises a |ayer of first pressure-

sensitive adhesive (14) coated over at |east the
fasteni ng section and a | ayer of a second pressure-
sensitive adhesive (15) coated over the bonded section,

said unifying strip (21) being centered along a

junction of said bonded section and said fastening

section such that it is adhered to the second pressure-
adhesi ve | ayer (15) coated over the bonded section; and

the second pressure-sensitive adhesive |ayer (15)

having a 90° peel strength at least 1.5 N 25 nm hi gher

than the 90° peel strength of said first adhesive | ayer

(14)."

Caiml of the first auxiliary request differs from
claim1 of the main request by an anmendnent of the
characterising portion so that it reads as foll ows
"characterized in that, for preparing a refastenable
tape closure: the adhesive |ayer on the fastening tape
conprises a |layer of first pressure-sensitive adhesive
(14) coated over at |least the fastening section and a
| ayer of a second pressure-sensitive adhesive (15)
coated over the bonded section for permanently adheri ng
the fastening tape to a diaper, said unifying strip
(21) being centered along a junction of said bonded
section and said fastening section such that it is
adhered to the second pressure-adhesive |ayer (15)
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coated over the bonded section; and the second
pressure-sensitive adhesive |ayer (15) having a 90°
peel strength at least 1.5 N 25 nmm hi gher than the 90°
peel strength of said first adhesive |ayer (14)".

Caiml of the second auxiliary request differs from
claim1l of the main request by an anendnent of feature
(e) so that it reads "a unifying strip (21) conprising
a strip of filmdirectly adhered to said adhesive |ayer
(14, 15) on the first surface of the backing nateri al
and to the adhesive |ayer on the rel ease tape".

Caim1l of the third auxiliary request differs from
claim1l of the main request by an anendnent of feature
(a) and an anendnent of the first characterising
feature so that they read as foll ows:

"a fastening tape (12) conprising an elongate strip of
sheet backing material (13), having a bonded section
(16) and a fastening section (17), being substantially
as Wi de as said tape conposite, and having a first
pressure-sensitive adhesive |layer (14, 15) on a first
surface of said backing material", and

"t he adhesive |ayer on the fastening tape al so
conprises a | ayer of a second pressure-sensitive
adhesi ve (15) coated over the first pressure-sensitive
adhesi ve | ayer on the bonded section".

Caim1l of the fourth auxiliary request differs from
claim1 of the third auxiliary request by an anmendnent
of feature (e) so that it reads

"a unifying strip (21) conprising a strip of film
directly adhered to said adhesive |ayer (14, 15) on the
first surface of the backing material and to the
adhesi ve | ayer on the rel ease tape".
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In support of its requests Appellant | relied
essentially on the foll ow ng subm ssi ons:

The present docunments concerni ng the ELKA- Tape-Lam nat
BS 160, BS 390 and BS 400 were sufficient to prove the
public prior use of these | am nates according to the
usual standard. Any demand for nore evidence woul d be
unrealistic and would not correspond to real life

si tuati ons.

As confirmed by D20 and D21, BS 390 and BS 400 were
identical to BS 160. A sanple of BS 160 which had been
produced before the priority date of the patent in suit
was contained in D9. The structure of this tape

| am nate was shown in D3. This was confirnmed by D2,
D20, D21 and D22. D9 and D3 showed anobngst others that
the layer of the fastening tape of BS 160 conprised a

| ayer of a first adhesive coated over the fastening
section and a | ayer of a second adhesive coated over

t he bonded section of the tape |am nate. D10 which
described only a single material for the adhesive |ayer
on the fastening tape, was not in contradiction to D3
and D9, because this docunent was not conplete.
Therefore, although no technical draw ngs or product
specifications of the El ka- Tape Lam nat BS 160, BS 390
and BS 400 had been avail able, there was enough
evidence to prove the structure of these |am nates.

Wth respect to the public availability of these tape

| am nat es docunents D11, D12, D19, D2 and D22 showed
that BS 160 had been sold in |arge anbunts to different
conpani es before the priority date of the patent in
suit. Mreover, docunents D16, D17 and D18 proved that
al so BS 390 and BS 400 had been sent to different
conpani es. Al though BS 390 and BS 400 had been
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delivered to these conpanies only for test purposes,

t hey had been nade public, because the conpani es who
recei ved these tape | amnates were conpetitors and no
secrecy agreenent existed.

Consequently the public prior use of the Elka-Tape-
Lam nat BS 160, BS 390 and BS 400 had been sufficiently
proved according to the standard required by the EPO

Appel lant 11 supported Appellant |'s concl usion but
additionally submtted that the subject-nmatter of
claim1 did not involve an inventive step with respect
to D6 and DL.

The nost relevant state of the art was represented by
the prior used tape material 3M 4006 which conpri sed
nost features of the clainmed tape material with the
exception of the two | ayers of adhesive on the
fastening tape which differed fromeach other by their
peel strength in order to nmake the fastening section of
the fastening tape refastenable. Since refastenability
of diaper closures was already an essential issue
before the priority date of the patent in suit, it had
been obvi ous for the skilled person to | ook for
possibilities of how to enable a safe securing of the
bondi ng section of 3M 4006 to a diaper and of how to
make the fastening section of 3M 4006 | ess adhesive. D1
referred to diaper closures and therefore constituted a
prior art which would have been considered by the
skill ed person when | ooking for suitable neasures for
refastenability of such devices. This docunent
suggested the use of a relatively weak adhesive for the
fastening section and of a relatively strong adhesive
for the bonding section of a fastening tape. Since the
provi sion of such different adhesives not only resulted
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in a safe connection between the bonding section and a
di aper but additionally in a rel easabl e connection

bet ween the fastening section and the diaper, it was
obvi ous for the skilled person to include the teaching
of DL in the tape material 3M 4006 in order to make its
fastening section refastenable. Consequently the
subject-matter of the patent in suit did not involve an
i nventive step

The argunentation of Appellant Il was supported by
Appel I ant 1.

The Respondent disputed the views of Appellant | and
Appellant 11. H's argunents can be summarized as
fol | ows:

It was not disputed that the El ka- Tape Lam nat BS 160
had been avail able to the public before the priority
date of the patent in suit. However, there was no

evi dence which clearly disclosed the structure of

BS 160. Instead of a technical drawing or a technical
specification of this tape |lam nate, Appellant |I nerely
filed docunents which did not unequivocally show what
BS 160 was. Wth respect to the piece of tape affixed
to D9, there was no proof that this was a true sanple
of BS 160, let alone a sanple of BS 160 which was
avai | abl e before the priority date of the patent in
suit. The sketch of BS 160 according to D3 which had
been drawn after the publication date of the patent in
suit did not show all details of BS 160 (see letter of
Appel l ant | dated 22 Novenber 1993, page 5, section
2.2). Furthernore, this docunent was in contradiction
to D10. Wiile D3 showed a fastening tape coated with
two different |ayers of adhesives, D10 referred to a
singl e adhesive to be coated on the fastening tape. D2
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was al so not suitable to clearly describe the structure
of the adhesive coating of the fastening tape of

BS 160. D2 only stated that in 1983 tape cl osures for

di apers manufactured by Appellant | had different
adhesives wth different adhesive properties. In
contrast to other statenents in D2, this paragraph did
not however refer to BS 160.

Since the evidence concerning BS 160 coul d not show
what kind of tape | am nate had been used before the
priority date of the patent in suit, Appellant | did
not prove the alleged public prior use of BS 160 up to
the hilt as stipulated by the case | aw of the Boards of
Appeal (see for exanple T 97/94).

Furt hernore, according to D16, D17 and D18, only test
sanpl es of BS 390 and BS 400 had been delivered in
smal | amobunts to three custoners before the priority
date of the patent in suit. The delivery to severa
custoners did not however nean that these sanpl es had
been made avail able to the public, because there

exi sted an inherent secrecy agreenent between a

manuf acturer and each of his custoners during a

devel opnent period. Al so the Boards of Appeal had
repeat edly deci ded that supplying sanples to a customner
for testing purposes did not constitute public prior
use (see for exanple T 221/91 and T 267/91). Therefore,
the delivery of test sanples of BS 390 and BS 400 to
several custoners could also not be regarded as public
prior use.

It was true that the tape nmaterial 3M 4006 had been
avai l able to the public before the priority date of the
patent and that it represented the nost rel evant state
of the art. The subject-matter of the contested patent
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differed fromthe known material by the provision of
two | ayers of different adhesives on the fastening tape
to make the clained tape conposite refastenable.

Ref ast enabl e tapes had been known before the priority
date of the contested patent, however not in formof a
roll of a prelam nated tape but only in form of
conposite strips of tape which had been conbined in
situ froma plurality of individual rolls of tapes.
Therefore, the object underlying the patent in suit was
to provide a prelamnated tape in formof a roll which
could be used for form ng refastenable closures for

di apers.

There was no suggestion to achieve this object by
coating the bonded section of the fastening tape with
an adhesi ve which had a higher peel strength than the
adhesi ve coated on the fastening section of the
fastening tape. D1 did not refer to a refastenable
fastening section but only to a highly adhesi ve bondi ng
section. To avoid that the bonding section requires a

| arge section of the fastening tape (see D1, page 3,
paragraph 3), Dl teaches to use a relatively strong
adhesi ve on the bonding section so that the size of
this section my be reduced w thout a decrease of its
adhesi ve strength (see D1, page 4, paragraph 2).
Consequently the skilled person woul d not consider D1
when | ooking for a suggestion as to how to achieve a
prel am nated tape which could be used as a refastenabl e
cl osure for diapers. The Appellants' statenent
according to which it was obvious for the skilled
person that the use of different adhesives on the
fastening section and on the bonded section of a
fastening tape as suggested by D1 was suitable to solve
the object underlying the patent in suit was therefore
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based on hi ndsi ght.

Since there was no further state of the art which could
give an indication in the direction of the clainmed rol
of tape, the subject-matter of the contested patent was
based on an inventive step.

Reasons for the Deci sion

1

2.1

1524. D

The appeal is adm ssible.

The al |l eged prior use of Elka-Tape-Lam nat (D2 to D5
and D9 to D22)

BS 390 and BS 400

In accordance with the case | aw of the Boards of
Appeal , a product nade avail able for test purposes is
to be treated as confidential (see T 221/91, T 267/91
and T 782/92).

In the present case a limted quantity of the Elka-
Tape-Lam nat BS 390 and BS 400 was delivered to three
custoners of Appellant |I. As shown by D16, D17 and D18,
the delivered material was used exclusively for test
pur poses, even after the priority date of the patent in
suit. This is confirnmed by the fact that such a

lam nate is usually delivered in |arge quantities (see
for exanple D11 which refers to the delivery of

BS 160).

Consequently it has to be concluded, that the delivered
material had to be treated as confidential and that
BS 390 and BS 400 was not avail able to the public
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before the priority date of the patent in suit.

The argunentation of Appellant | that the delivery of
BS 390 and BS 400 to several conpetitors w thout any
secrecy agreenent resulted in the fact that these tape
| am nat es had been nade avail able to the public does
not put this conclusion in doubt.

In a case where only test specinens were sent to a
custoner, it has to be assuned on principle that there
exi sted at |east an inherent secrecy agreenent. If this
shoul d exceptionally not be true, the exception from
the usual practice has to be proved. The nere statenent
that there was no secrecy agreenent, as made in the
present case, is not sufficient for this purpose.

The fact that the test specinens were sent to severa
conpetitors does not in principle defeat the assunption
of a secrecy agreenent. In such a case it has to be
assunmed that a secrecy agreenent existed with each of
the conpetitors.

Therefore, the delivery of test specinens of BS 390 and
BS 400 to several custoners w thout any proof that no
secrecy agreenent existed, cannot be regarded as an act
which results in a public availability of these tape

| am nat es.

BS 160

In accordance wth the case | aw of the Boards of
Appeal , in cases where practically all of the evidence
in support of an alleged public prior use lays within
t he power and know edge of the opponent and the patent
proprietor has no access to it, the opponent has to
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prove his case up to the hilt (see for exanple T 97/ 94,
Q) EPO 1998, 467, reasons, 5.1).

In the present case Appellant | is the manufacturer of
BS 160, and the Respondent had no access to the

evi dence in support of the alleged public prior use.
Ther ef ore unequi vocal proof has to be presented in
respect of

(a) when the use occurred, in particular with respect
to the filing or priority date of the contested
pat ent,

(b) how, where and through whomthe prior use
occurred, and

(c) what was used, in particular in conparison wth
the subject-matter of the contested patent

(see for exanple T 93/89, QJ EPO 1992, 718, point 8.1).

There is no doubt that the first two requirenents (a,
b) are net with respect to BS 160. This was al so
accepted by the Respondent. However, the evidence
submtted to show what BS 160 is, does not allow an
unequi vocal identification of the structure of this
tape material. Having regard to D9, there is no

evi dence that the specinen attached to this docunent is
in fact a piece of BS 160, |let alone a piece of BS 160
produced before the priority date of the patent in
suit. As admtted by Appellant | (see letter of 22
Novenber 1993, page 5, paragraph 2.2), the sketch of
BS 160 according to D3 has been drawn after the
priority date of the patent in suit and does not show
all details of its structure. Furthernore, the
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structure of BS 160 shown in D3 is not supported by the
specification according to D10. Wile the fastening
tape shown in D3 conprises two different adhesive

| ayers, D10 describes a fastening tape for BS 160 which
is coated with only a single |ayer of adhesive

(1511. 551, see page 2 of D10). Consequently there is no
evi dence whi ch unequi vocally shows the true structure
of BS 160. On the contrary, as a result of the
contradiction between the evidence submtted doubts
remain as to what exactly has been nmade available to
the public under the nane of El ka- Tape-Lam nat BS 160.
Therefore the evidence submtted to prove the alleged
public prior use of BS 160 does not neet the required
standard of proof.

Appel lant 1's argunentation according to which D2, D20,
D21 and D22 confirmed that the structure of BS 160
corresponded to the one shown in D3, and that D10 was
not conplete and therefore not in contradiction to D3,
IS not convincing.

D2 and D22 do not refer to D3 and do not explicitly
explain that the fastening tape of BS 160 conprises two
different |ayers of adhesives.

D20 and D21, both state that D3 and the coments on D3
made in the notice of opposition have been presented to
the signatories, and that these comments are consi dered
to be correct. Wth respect to the provision of two

di fferent adhesives on the fastening tape, the notice
of opposition does not refer to BS 160, but only
expl ai ns that the tape | am nates produced by

Appel lant 1 in 1982, 1983 included a fastening tape
coated with two different adhesives (see letter of

22 Novenber 1993, page 6, paragraph 2.3). Hence D20 and
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D21 do not include a clear statement that the fastening
tape of BS 160 is coated with two different adhesive
| ayers.

However, even if D2, D20, D21 and D22 were consi dered
as supporting the disclosure of the sketch of BS 160
according to D3, there would remain a contradiction
bet ween the content of D3 and D10.

D10 is a specification of El ka-Tape-Lanm nat BS 160

whi ch was sent to a custoner (Paul Hartmann AG of
Appellant 1. There is no indication in D10 that this
specification is inconplete, nor does any evidence
exi st which could prove that the specification does not
describe all elenents of BS 160. Furthernore, it is not
under st andabl e why the custonmer shoul d not have

recei ved a conplete specification of BS 160 including a
conplete information concerning the structure of the
fastening tape.

In the absence of a technical drawi ng or an origina
specification of BS 160 it is therefore inpossible to
deci de whether the true structure of this tape materi al
is shown in the sketch according to D3 or in the

speci fication according to D10.

Wth respect to the above assessnents the Board cones
to the conclusion that the alleged prior use of Elka-
Tape- Lam nat does not formpart of the applicable state
of the art and cannot be considered for the eval uation
of novelty and inventive step.

Novel ty

The public prior use of the tape material 3M 4006, a
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sanpl e of which is shown in D6, has been acknow edged
by the Respondent. Furthernore, the Respondent admtted
that this tape material has all the features defined in
the pre-characterizing portion of claim1 according to
the mai n request.

Additionally the sanple of D6 shows that feature of the
characterizing portion of claim21 according to which
the unifying strip of 3M 4006 is centered along a
junction of said bonded section and said fastening
section such that it is also adhered to the pressure-
sensitive adhesive | ayer coated over the bonded

secti on.

However, the adhesive |ayer on the fastening tape of 3M
4006 does not conprise a layer of a first pressure-
sensitive adhesive coated over at |east the fastening
section and a | ayer of a second pressure-sensitive
adhesi ve coated over the bonded section, wherein the
second pressure-sensitive adhesive has a 90° pee
strength of at least 1.5 N 25 mm hi gher than the pee
strength of said first adhesive |ayer. Furthernore, the
uni fying strip of 3M 4006 is not adhered to the second
pressure-sensitive adhesive | ayer.

D1 discloses, in particular inits Figure 4 and the
correspondi ng description a roll of tape (see the

par agr aph bridgi ng pages 7 and 8) which conprises an
el ongate prel am nated tape conposite wound convol utely
upon itself about an annul ar core, said prelam nated
tape conposite conprising in conbination

(a) a fastening tape conprising an elongate strip of
sheet backing material (9), having a bonded
section (11) and a fastening section (12), being
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substantially as wi de as said tape conposite, and
havi ng a pressure-sensitive adhesive |ayer (16,
18) on a first surface of said backing material;

(b) a release tape (13, 15), having first and second
surfaces, the first surface rel easably adhered to
sai d pressure-sensitive adhesive |ayer over said
fasteni ng section;

(c) a layer of pressure-sensitive adhesive (17) coated
only over the second surface of said rel ease tape;
and

(d) a fingerlift at the free end of said fastening
section,

wherei n the adhesive | ayer on the fastening tape
conprises a layer of first pressure-sensitive adhesive
(18) coated over at |east the fastening section and a
| ayer of a second pressure-sensitive adhesive (16)
coated over the bonded section.

Since the second pressure-sensitive adhesive | ayer has
a peel strength several tinmes higher than the pee
strength of the first adhesive |ayer (see page 7,
colum 2 and page 9, exanple 2), Dl inplicitly
additionally discloses that the second pressure-
sensitive adhesive | ayer has a 90° peel strength at

l east 1.5 N 25 mm hi gher than the 90° peel strength of
the first adhesive |ayer.

However, the tape disclosed in D1 has no unifying
strip, and the fingerlift of this tape is not adhered
to the pressure-sensitive adhesive |ayer on the first
surface of the backing material.
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In view of the above assessnents, the subject-matter of
claim1l according to the nmain request is novel.

I nventive step

The nost relevant state of the art is undisputedly
represented by the prior used tape material 3M 4006.

Starting fromthis material, the objective of the
subject-matter of the patent in suit nmay be regarded as
to provide a conposite prelanm nated tape in a single
roll fromwhich refastenable closures for disposable

di apers can be prepared (see patent specification,
colum 1, line 30 to colum 2, [ine 10 and colum 2,
lines 44 to 50).

This objective is achieved by the provision of a
fastening tape conprising a layer of a first pressure-
sensitive adhesive coated over at |east the fastening
section and a | ayer of a second pressure-sensitive
adhesi ve coated over the bonded section, wherein the
second pressure-sensitive adhesive |ayer has a 90° pee
strength at least 1.5 N 25 nmm hi gher than the 90° pee
strength of said first adhesive | ayer, whereby the
unifying strip is inevitably adhered to the second
adhesi ve.

It is undisputed that such a fastening tape is shown in
D1. This docunent suggests coating of the bonded
section of a fastening tape with an adhesi ve having a
hi gher adhesive force than the adhesive coated over the
fastening section of this tape, in order to reduce the
size of the bonded section w thout risking a decrease
of the adhesiveness of the tape when fixed to a diaper
(see page 4, paragraph 2). D1 does however not refer to
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refastenability of the fastening section. Therefore,
the skilled person had no reason to consider D1 when

| ooking for a solution for the objective described
above. Wthout the know edge of the solution according
to the patent in suit he would rather |ook for
suggestions as to how to design the fastening section
or as to how to adjust the fastening section and the
surface of a diaper to each other in order to enable a
refastenability of the fastening section. In the
absence of such a suggestion, the provision of the
subject-matter of the patent in suit requires an

i nventive activity.

The argunentation of the Appellants according to which
it was obvious to use the teaching of DL on the tape
material 3M 4001 i s not convincing.

It is true that Dl discloses those features of claim1l
according to the main request which are not included in
the tape material 3M 4001 and that a conbi nati on of
this tape material and D1 could |l ead to the subject-
matter of the patent in suit. D1 does however not
suggest coating of the fastening section with an
adhesi ve which is less strong than the adhesive on the
bonded section so that the fastening section may be
fixed to a diaper and released fromthe diaper if
required. D1 nerely teaches to coat the bonded section
with a nmuch stronger adhesive than the fastening
section so that the ratio between the bonded section
and the fastening section may be reduced (see page 2,
paragraph 3 and page 8, paragraph 2). A reversal of
this teaching in the sense that the fastening section
has to be coated with an adhesive which is | ess strong
than the adhesive on the bonded section so that the
fastening section is refastenable when the tape is used
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as a di aper closure cannot be regarded as obvi ous,
because D1 is silent about such a possibility. A
corresponding interpretation of DI would only be
obvious, if the teaching of the patent in suit was
known.

Therefore, the conclusion that the subject-nmatter of
claim1 according to the main request could be achieved
i n an obvi ous way by conbining 3M 4006 with D1, was
only possible on the basis of an ex post facto

anal ysis. However, if the problem solution approach is
used for the evaluation of inventiveness, the clained
roll of tape material has to be regarded as involving
an inventive step, because there is no suggestion for
the solution of the objective underlying the patent in
suit.

In view of these assessnents, the Board cones to the
concl usion that the subject-matter of claim1 according
to the main request cannot be derived in an obvi ous
manner fromthe available prior art and accordingly

i nvol ves an inventive step. The patent can therefore be
mai nt ai ned as anended according to the decision of the
Qpposi tion Division.

As the Respondent's nain request is allowable, there is
no need to consider the auxiliary requests.

For these reasons it is decided that:

The appeal is dism ssed.

1524. D
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The Regi strar: The Chai r man:

M Patin P. Alting van Geusau
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