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Summary of Facts and Subm ssi ons

1162. D

By deci sion dated 28 Cctober 1997, the Qpposition

Di vi sion revoked European patent No. 0 453 258. On

24 Decenber 1997, the patent proprietor filed an appea
agai nst this decision. The appeal fee was paid on

29 Decenber 1997.

In a Comruni cation pursuant to Article 108 and Rul e
65(1) EPC dated 24 June 1998 the patent proprietor was
informed by the registry of the boards of appeal that
no witten statenent of grounds of appeal had been
filed in due tine and that it was to be expected that

t he appeal would be rejected as inadm ssible. Attention
was drawn to the provisions of Article 122 EPC

By |letter dated 25 June 1998, received by the EPO on
the sane day by facsimle, the appellant's
representative applied for re-establishnment of rights
under Article 122 EPC and conpleted the omtted act,
filing a statenent of grounds of appeal. The required
fee was paid on 26 June 1998. In this letter and in
subsequent subm ssions filed in support of the request
for re-establishnment of rights, the representative put
forward the follow ng grounds for the request. It was
submtted that the representative had sent the EPO a

|l etter containing a statenent of grounds of appeal and
i ncluding new clains on 12 February 1998. He al so noted
that on the day in question he had sent a second letter
to the EPO in connection with another case (European
patent No. 0 625 947). Follow ng receipt of the

Communi cation of 24 June 1998, he had nade enquiries at
the EPO and been inforned that this second letter had
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not been received by the EPO either. A check had been
made also with the British Post Ofice which stated
that there was no reason why nmail sent on 12 February
1998 woul d have been mi shandl ed; it was not apparent,
therefore, why the two letters in question should not
have reached the EPO The two |etters sent on

12 February 1998 were, to the best of the
representative's knowl edge, the only letters sent by
his firmto the EPO which ever had been lost in the
post or at the EPO In order to substantiate his case,
the representative submtted, inter alia, the origina
of the letter he had sent to his Japanese client on

16 February 1998 reporting on the filing of the
statenment of grounds of appeal as well as a copy of the
grounds of appeal sent therewith show ng that these had
i ndeed been received by his client on 20 February 1998.

Subsequently, in response to an enquiry by the Board,
by letter of 24 August 1998 the representative provided
further details regarding the systemfor posting nai
enployed in his office to further support his case that
his letter dated 12 February 1998 had actually been
posted. H's argunents can be summari sed as fol |l ows:

On 12 February 1998, he had personally inserted the
letter to the EPO containing the grounds of appeal in a
wi ndow envel ope (thus there was no possibility of the
envel ope being m s-addressed or of the letter being

i nadvertently included in an envel ope i ntended for

anot her recipient) and put the envelope in the "out"
tray for outgoing post to be franked. A copy of the
letter was placed in a second tray in the post room for
copy letters, to be put in the so-called letter book
containing copies of all letters sent out filed in
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chronol ogi cal date order. The sane day, at a different
time, he had foll owed the sane procedure for the
mai | ing of the second letter to the EPO (in patent case
EP- A-0 625 947). After being weighed and franked, the
outgoing mail was always placed in a bag to be
collected by a Post Ofice enployee in the |ate
afternoon. This procedure was carried out by one of
three staff nmenbers of the representative's office, al
of whomwere famliar with and experienced in the
procedure for despatching nmail and whose conpetence and
reliability was beyond doubt.

After having received the Comuni cation fromthe EPO
dated 24 June 1998, he had checked that the firms

| etter book contained copies of the two letters to the
EPO in the correct chronol ogi cal order, and that the
respective case files also contained a copy of each
letter.

He furthernore pointed out that the possibility that
the letters could have been lost in his office was
negligi bl e, because theft could be excluded, security
With respect to visitors to his office being very high.
Moreover, he had no doubts about the reliability of the
experi enced enpl oyees whose job it was to dispatch the
letters.

He concl uded his subm ssions by stating that he had no
reason to believe that the two envel opes containing the
two letters to the EPO were not properly consigned, in
the bag of franked mail, to the Post Ofice, in
accordance with normal and routine office procedure.
Furthernore, to the best of his know edge, the two
letters of 12 February 1998 were the only letters ever
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sent by his firmto the EPO which had failed to reach
the EPO He submitted that the evidence submtted
pointed to an isolated incident of letters having been
lost in the post or at the EPO

Reasons for the Deci sion

1162. D

Under Article 108, third sentence, EPC, a witten
statenent setting out the grounds of appeal nust be
filed wthin four nonths of the date of notification of
the decision. In the present case, this period el apsed
on 7 March 1998 (Rules 78(3), 83(1), (2) and (4) EPC).

In the present case, the application for
re-establishnent of rights by the appellant, proprietor
of the patent, fulfils the conditions laid down in
paragraphs (1), (2) and (3) of Article 122 EPC and is
adm ssible. In particular, the Board finds that the
date of the renoval of the cause of non-conpliance with
the tine limt was the date that the representative
recei ved the Communi cation fromthe EPO notifying him
that the time limt had not been observed, that is

25 June 1998 (cf. J 07/82 (QJ EPO 1982, 391), J 27/88
of 5 July 1989 (unpublished), and T 191/82 (QJ EPO
1985, 189)). The application was filed by facsimle on
the sane day and the omtted act conpleted by the
filing of the statenent of grounds of appeal. The fee
was paid on 26 June 1998; thus, the tinme limts set by
Article 122(2) and (3) were net.

Article 122 EPC provides for an applicant who, in spite
of all the due care required by the circunstances
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havi ng been taken, was unable to observe a tine limt
vis-a-vis the EPO, thereby losing a right or other
redress, to have his rights re-established upon
application subject to the conditions referred to in
par agraph 2, above, being net. It is the established
case | aw of the boards of appeal that a request for re-
establi shnment of rights cannot be acceded to unless the
representative hinself can show that the due care

requi red of the applicant or proprietor by

Article 122(1) EPC has been taken. It is incunbent on
the representative to show reasonable care in the

choi ce of his enployees, to properly instruct them and
to exercise reasonabl e supervision over the work of any
assi stant to whomthe performance of routine tasks has
been entrusted (J 5/80, EPO 0J 1981, page 343).
Moreover, Article 122 is intended to ensure that |oss
of rights does not result froman isolated m stake in
an otherw se satisfactory system Thus, in the present
case, the representative is required to denonstrate
that he exercised all due care in neeting the tine
limt for filing the grounds of appeal and that a
normal |y effective systemfor posting mail was
established at the relevant tine in his office and
operated by reliable personnel (J 2/86, J 3/86, QJ EPO
1987, 362).

The Board is satisfied on the evidence that the
representative exercised all due care in this case,
that the mailing systemestablished in his office was
normal |y satisfactory and that it was operated by
reliable personnel. First, there can be no doubt that
the representative prepared the witten statenent of
grounds of appeal on 12 February 1998 well in advance
of the deadline of 7 March 1998. This appears fromthe
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evidence that a copy of the letter dated 12 February
1998 contai ning the grounds of appeal was received by
the representative's Japanese client on 20 February
1998. The fact that such a letter was witten is borne
out by the evidence that copies thereof were filed in
their correct date order in the mail roomletter file
in the representative's office as well as in the
respective case files of the representative. The Board
al so has no reason to doubt the evidence of the
representative that he placed the letter in an envel ope
in the outgoing post tray in his office's post room on
12 February 1998.

Secondly, the mailing system enpl oyed by the
representative was operated by experienced and reliable
menbers of staff and corresponds to reasonabl e

requi renents. According to the representative's

submi ssions in his letter of 24 August 1998, in his

of fice any one of three experienced and reliable staff
menbers coul d have been responsible for franking and
bagging the nmail on 12 February 1998, each of whom had
been enpl oyed by his firmfor several years and he had
no reason to believe that the letters had not been
franked and bagged for collection by the Post Ofice in
the usual way. Mreover, to his know edge, never before
had a piece of mail sent to the EPO failed to reach its
desti nati on.

Al t hough the Board observes that the representative
failed to nmake enquiries at the EPO when the
confirmati on Form 1037, enclosed with the letter of

12 February 1998, had not been returned by the EPO
(this had explicitly been requested in the
representative's letter of 12 February 1998), it takes
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the view that the setting up of a systemin his office
to check up on receipt of every communication sent to

t he EPO woul d be unreasonably burdensone. Since the
representative's firmapparently had never suffered any
| oss of mail to the EPO in the past, it nust be

concl uded that their system was reasonable and normal |y
sati sfactory.

6. Furthernore, in Decision T 111/92 of 3 August 1992
(unpubl i shed, see point 5 of the Reasons for the
Deci sion), the Board referred to the principle of
proportionality. In conformty with the Board's viewin
that case, in the particular circunstances of the
present case, the loss of the possibility of appealing
agai nst the revocation of the patent because of the
failure to file the grounds of appeal with the EPO in
time would be a severe result.

7. The Board concl udes, therefore, that the letter in
questi on was posted but failed for unknown reasons to
reach the EPO. It is also satisfied that the
representative had taken all the due care required by
the circunstances. Thus, the provisions of
Article 122(1) are net in the present case. The
application for re-establishnent of rights is therefore
al | owed.

O der

For these reasons it is decided that:

1. The rights of the appellant are re-established in

1162.D



1162.D

- 8 - T 0027/ 98

relation to the filing of the witten statenent of
grounds of appeal, which shall be considered,
therefore, as having been filed within the four-nonth
time limt provided by Article 108 EPC.

2. Consequently, the appeal is deened to conply with
Articles 106 to 108 and Rule 64 EPC and is adm ssi bl e.

The Regi strar: The Chai r man:

M Beer G Davies



