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Summary of Facts and Submn ssions

2651.D

The nention of the grant of European patent

No. 0 592 401 in respect of European patent application
No. 91 904 290.3, filed on 13 February 1991 and
claimng a priority date of 14 February 1990, was
publ i shed on 23 August 1995.

Noti ce of opposition was filed against the patent as a
whol e by the appell ant (opponent) under Article 100(a)
on the grounds that the subject-matter of the

clains | acked novelty and inventive step, and under
Article 100(b) on the grounds that the patent did not
di scl ose the invention in a manner sufficiently clear
and conplete for it to be carried out by a person
skilled in the art.

By deci sion posted on 24 Novenber 1997 the Qpposition
Division rejected the opposition. The Opposition
Division held that the invention was sufficiently

di scl osed, and that the subject-matter of claim1l was
novel and involved an inventive step over the prior art
as di sclosed in docunents

Dl: EP-A-0 401 189;

D2: US-A-4 338 371;

D3: "Utra diapers by the dozen; war has broken out",
| npact 87 International conferences, February 26
to 27, 1987, Section IX, pages 1 to 15;

D4: EP-A-0 254 476;

D5: EP-A-0 339 461
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The appel | ant (opponent) | odged an appeal, received at
the EPO on 2 January 1998, against this decision.
Paynent of the appeal fee was recorded on

5 January 1998. The statenent setting out the grounds
of appeal was received at the EPO on 1 April 1998.

Oral proceedi ngs took place on 5 Cctober 2001.

As previously announced by |letter dated

7 Septenber 2001, the appellant did not attend the ora
proceedi ngs. The proceedi ngs continued w thout him
(Rule 71(2) EPC). During the witten proceedi ngs, the
appel | ant requested that the patent be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be maintained in the form
as granted or, subsidiarily, in amended formon the
basis of the clainms in accordance with the first or
second auxiliary request filed with letter dated

6 Cctober 1997.

Caiml as granted reads as foll ows:

"1. An absorbent body for use in diapers, incontinence
guards or like articles, characterized in that the
absor bent body includes a first layer of fluff (1)
which lies nearest the wearer's body in use, a first
superabsorbent (3) which is mxed in said | ayer and

whi ch has a hi gh degree of cross-linking and therewith
the ability to swell w thout being affected
substantially by normally occurring pressure forces,
whereby the fluff which coll apses when absorbing |iquid
will be | oosened and therewith again form an

ai r-containing, volumnous fluff layer, and in that the
absor bent body includes a second | ayer containing a
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second superabsorbent (2) having a higher liquid
absor bency than the first superabsorbent.”

In support of its requests the appellant relied
essentially on the follow ng subm ssions:

There was no teaching in the patent as to how nuch of
any particul ar superabsorbent should be used, and there
was no teaching as to what effects were intended to be
achi eved. Since there was no clear indication of what
products were being clained, it was not possible to
make them Therefore, the invention was not
sufficiently disclosed.

In order to assess whether the clainmed subject-matter
was novel and involved an inventive step, it was
necessary to attenpt to give a neaning to the wording
of the claim The cl ai ned product had no structura
features indicating which | ayer was to be considered as
bei ng nearest to the wearer's body, and thus, what was
cl aimed was a product which could be either way up.
Furthernore, the expression "highly cross-1|inked" did
not define any clear limtation for the first
superabsorbent, and therefore, it could only be
interpreted with reference to the functiona

expl anation given in the patent. |In accordance
therewith, the superabsorbent had to swell w thout
bei ng affected substantially by normally occurring
pressure forces, w thout changi ng shape, and in such a
manner that the fluff was | oosened to becone an air
containing volum nous fluff |ayer. However, there was
no suggestion in the patent of what was intended by
"substantially affected" and of what were "normally
occurring pressure forces". Mreover, all nodern

super absorbents were capable of maintaining their
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physical integrity during use wi thout flattening out
into a soft gel, i.e. wthout changi ng shape, and were
consequent|ly capable of |oosening the fluff. Hence, the
definition of claiml referring to the high degree of
cross-linking had to be ignored as it was incapabl e of
being given a sufficiently clear neaning. The sane
applied to the definition referring to the second

super absorbent as having a higher |iquid absorbency
than the first superabsorbent, because it was not clear
what was neant by the term "absorbency". There was no
basis in the patent to assune that the rel evant
absorbency was the free |liquid absorbency in contrast
to other types of absorbency, such as absorbency under
| oad or liquid retention.

Since the claimhad to be interpreted so broadly, it
| acked novelty over each of D1 to D4.

Because the clai mcovered unspecified anounts of
unspecified material in a [ayer which could either be
the first layer to receive liquid or the second | ayer
to receive liquid, and because there was no evi dence of
any techni cal advantage, and because there could be no
techni cal advantage for many of the conbinations within
the claim the clained invention did not solve any
techni cal problem Accordingly, the provision of nmulti-
| ayer products having different superabsorbents that
conplied with the generalised definition of properties
referred to in claim1 | acked an inventive step over
each of the citations D2 to Db.

The argunents of the respondent can be sunmarized as
fol | ows:

The patent specification contained specific exanples of
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super absorbents which could be used in the first and in
the second | ayer. Mreover, the patent specification
was cl ear enough to enable a skilled person to decide
what materials could be used in these |ayers.

The definition of claim1 referred, in a clear manner,
to a first |ayer which was nearest to the wearer's body
and included a first superabsorbent which was so highly
cross-linked and of such a high gel strength that it
was able to swell under normally occurring pressure
forces, w thout changi ng shape, thereby enptying the
fluff of liquid and at the sane tinme | oosening the
fluff, so that the latter was able to absorb a new high
anmount of liquid. In that context, no producers of

di apers or incontinence guards woul d have questi oned
that the normally occurring pressure forces were those
created by the weight of the wearer. Further, the
statenent in claim1l that the second superabsorbent

had a higher |iquid absorbency than the first

super absorbent was quite clear for a skilled person.

Novelty and inventive step of the clai ned absorbent
body had al ready been acknow edged by the Qpposition
Division in the appeal ed decision. Wth respect to
docunent D1, however, the Division was wong in
assumng that it disclosed a superabsorbent in the

| ower | ayer having a higher |iquid absorbency than the
superabsorbent in the upper |ayer. Dl disclosed the
use, in the lower |ayer, of a superabsorbent having a
hi gher absorption rate than the superabsorbent in the
upper |ayer. However, superabsorbents with a high
absorption rate were inferior in absorbency to
superabsorbents with | ow absorption rate, because gel -
bl ocki ng occurred relatively quickly. Therefore, it was
t he superabsorbent in the upper |ayer that had a hi gher
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i qui d absorbency, not the superabsorbent in the | ower
| ayer.

Reasons for the Deci sion

1

2.2

2651.D

The appeal is adm ssible.

Sufficiency of disclosure

According to the established case Iaw, an invention can
be held to be sufficiently disclosed if at |east one
way is clearly indicated enabling the skilled person to
carry out the invention (see e.g. T 292/85,

Q) 1989, 275). The absorbent body according to the

i nvention as defined in claim1 nust include a first

| ayer of fluff containing a first superabsorbent and a
second | ayer containing a second superabsorbent. Since
the skilled person has no difficulties to provide a

| ayer of fluff, and the patent discloses suitable first
and second superabsorbents (see colum 4,

lines 1 to 4), at |east one way of carrying out the
invention is clearly indicated and the invention is,
therefore, sufficiently disclosed.

The appel |l ant argued that the patent |acked sufficiency
of disclosure because there was no teaching in the
patent as to how nuch of any particul ar superabsorbent
shoul d have been used. However, in the Board's opinion,
not hi ng nore than sinple and strai ghtforward
experinments by the person skilled in the art are
necessary in order to determ ne those anounts of

super absorbents, in the different |ayers of the
absorbent article, that provide satisfactory
functioning of the absorbent article. Therefore, the
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absence of precise indications about the anpunts of
super absorbents woul d not prevent a skilled person from
carrying out the invention.

The appel l ant further argued that there was no teaching
as to what effects were intended to be achieved. Also
this argunent cannot be foll owed, since the patent
clearly states (colum 1, lines 40 to 45) what

technical problemis to be solved, ie what effects are
to be obtai ned.

State of the art - novelty

Docunent D1, published on 5 Decenber 1990 and cl ai m ng
a priority date of 31 May 1989, is state of the art
according to Article 54(3) EPC. Using the wordi ng of
claiml1, this docunent discloses (see Figure 2) an
absor bent body for use in diapers, incontinence guards
or like articles, including a first layer of fluff (9),
which |ies nearest the wearer's body in use, containing
a first superabsorbent which is mxed in said first

| ayer; the absorbent body including a second | ayer (8)
contai ning a second superabsorbent. The first
superabsorbent, which is in the |layer of fluff, has a
hi gh degree of cross-linking and therewith a | ow
rewetting tendency (page 3, lines 37 to 39 and page 5,
lines 33 to 41). In accordance with the disclosure in
the patent (colum 2, line 40 - colum 3, line 2), the
| ow rewetting tendency corresponds to the ability to
swell without being affected substantially by normally
occurring pressure forces, and therefore, the first
super absorbent of D1 also has this ability. Because the
super absorbent swells, it also | oosens the fluff.
Therefore, noting that claim1l does not specify whether
t he superabsorbent nust be capable of | oosening the
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fluff when pressure forces are applied to it, it nust
be concl uded that D1 discloses the further feature of
claiml that the fluff which coll apses when absor bi ng
liquid will be | oosened and therewith again form an
ai r-containing, volumnous fluff |ayer.

The appel l ant submtted that the product of claim1l had
no structural features indicating which | ayer was to be
consi dered as being nearest to the wearer's body, and
that a product which could be either way up was
claimed. In that respect the Board notes that, even if
the claimnmay relate to a product either way up, the
claimstill requires the absorbent body to be such that
the first layer may, in use, |lie nearest to the
wearer's body. The prior art Dl discloses an absorbent
article which has one side (corresponding to | ayer 3)
intended to |ie nearest to the wearer's body, the
opposite side (layer 6) being unsuitable for that

pur pose because it is inperneable. Therefore, in this
prior art, the first layer of fluff which |ies nearest
the wearer's body is, and can only be, the upper

| ayer 9. Hence, the remaining question to be answered,
in order to assess novelty of the subject-matter of
claiml over D1, is whether D1 discloses that the
second superabsorbent in the |ower |ayer (8) has a

hi gher 1iquid absorbency than the first superabsorbent
in the upper layer (9). The whol e discl osure of
docunent D1 (see for instance page 2, line 51 to

page 3, line 1; table 1 on page 4) is concerned with
the absorption rate of the superabsorbents, not with
their absorbency. Because the absorption rate gives a
measure of the quantity of l|iquid absorbed in a unit of
time, and the absorbency gives a neasure of the total
gquantity of liquid absorbed, independently of tine, it
is clear that a high absorption rate does not
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necessarily correspond to a hi gh absorbency. |ndeed,

al though it quickly absorbs |iquid, a superabsorbent

wi th high absorption rate nay absorb only during a
limted initial time, whilst a superabsorbent with | ow
absorption rate absorbs less quickly but may do it for
a longer tine, thereby possibly absorbing nore |iquid,

i e providing higher absorbency. Since the indications
in DL relative to the absorption rate are not suitable
for obtaining any direct and unanbi guous i nformation
about the absorbency of the superabsorbents, it nust be
concl uded that docunent D1 does not disclose the
feature of claim1l, that the second |ayer contains a
second superabsorbent having a higher Iiquid absorbency
than the first superabsorbent.

Docunent D2 di scl oses (see Figure 1) an absorbent body
including a first layer of fluff (17), which lies
nearest the wearer's body in use, containing a first
super absorbent (20) which is mxed in said first |ayer
and which has a high degree of cross-Iinking and
therewith the ability to swell w thout being affected
substantially by normally occurring pressure forces
(see colum 4, lines 42 to 45), whereby the fluff which
col | apses when absorbing liquid will be | oosened
(because the superabsorbent swells, see above

point 3.1) and therewth again forman air-containing,
vol um nous fluff |ayer; the absorbent body including a
second | ayer (26) containing a second

superabsorbent (28). In the absorbent body of D2, the
first layer of fluff which lies nearest the wearer's
body is, and can only be, the upper layer (17). The

| ower |ayer (26) cannot |lie nearest the wearer's body,
ot herw se the absorbent article 10 would fail in
provi di ng absorbency, since the |owest l[ayer (30) is
l'iquid inperneable (see colum 5, lines 1 to 4). D2
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specifically discloses (colum 4, lines 59 to 69) to
provide a first superabsorbent (20) in the first

(upper) layer (30) that gels slower and absorbs nore
fluid, and thus has a higher |iquid absorbency than the
second superabsorbent (28). Therefore, also docunent D2
does not disclose the feature of claim1, that the
second | ayer contains a second superabsorbent having a
hi gher |iquid absorbency than the first superabsorbent.

Docunent D3 di scl oses that blends of nore than one
super absorbent can be used (page 5, first paragraph),
and generally refers to "l ayered desi gns found

el sewhere" of superabsorbent diapers, as opposed to
"“honogeneous SA/ pul p bl ends"” (see page 5,

2nd paragraph). However, it cannot be inferred from
this disclosure which superabsorbents, and with what
properties, are used in said | ayered desi gns of

di apers.

D4 discloses (see Figure 7) an absorbent body for use
i n diapers, incontinence guards or |ike articles,
including a first layer of fluff (674) which lies
nearest the wearer's body in use, a first

super absorbent (page 33, lines 9 to 23) which is m xed
in said first layer and which has a high degree of
cross-linking (page 14, line 29) and therewith the
ability to swell w thout being affected substantially
by normal |y occurring pressure forces, whereby the
fluff which coll apses when absorbing liquid will be

| oosened and therewith again forman air-containing,
vol um nous fluff |ayer (see page 16, lines 4 to 19;
page 17, lines 10 to 23; note that the absorbent
menber 42 described on page 16 corresponds to the
nmenber 642 of Figure 7, see page 32, lines 25 to 28);
t he absorbent body including a second | ayer (642)
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cont ai ni ng a second super absorbent (page 33, lines 20
to 23). Also in this piece of prior art (simlarly to
D1 and D2) the first layer of fluff which |lies nearest
the wearer's body is, and can only be, the upper |ayer
(layer 674), since its function is that of receiving

| i qui ds passing through the topsheet, transporting such
liquids to other areas of the core and eventually onto
t he absorbent nmenber 642 (page 33, lines 4 to 6)

D4 nerely states (page 33, lines 20 to 23) that the
super absorbent in the upper |ayer (647) does not have
to be the sanme as the type enployed in the | ower

| ayer (642). Therefore, D4 does not disclose the
feature of claim1l that the second superabsorbent has a
hi gher |iquid absorbency than the first superabsorbent.

Docunent D5 di scl oses (see Figure 2 and 4) an absorbent
body including a |layer of fluff (18) containing a

super absorbent (20) which is mxed in said | ayer and
whi ch has such a high degree of cross-1linking so that
it has the ability to swell w thout being affected
substantially by normally occurring pressure forces,
whereby the fluff which coll apses when absorbing Iiquid
will be | oosened and therewith again form an

ai r-containing, volum nous fluff |ayer, see page 5,
lines 24 to 29 and page 6, lines 13 to 19 and 27 to 33.
D5, however, does not disclose that the absorbent body
may conprise a second | ayer containing a second

super absor bent .

Fromthe above, it follows that the subject-nmatter of
claim1 is deened to be novel over the cited prior art.

I nventive step
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The technical problemunderlying the patent in suit is
to provide rapid, secondary absorption in a fluff nat
whi ch has col |l apsed at the first absorption

(see colum 1, lines 40 to 45).

In the Board's view, docunent D4 represents the closest
prior art because it is the piece of prior art which is
the nost closely related to the above nenti oned
techni cal problem since it discloses the use of
gelling materials that have not only the ability to
swell without being affected substantially by normally
occurring pressure forces, but also the ability to
swel | wi thout changi ng shape, and which are, therefore,
capable in use of effectively I oosening the fluff (cf.
colum 3, lines 25 to 29 of the patent). |Indeed, D4

di scl oses that high gel strength absorbent gelling
materials will resist deformation upon fluid absorption
and will have a reduced tendency to flowinto the void
spaces between fibers (page 17, lines 10 to 17; see

al so page 16, lines 12 to 19). This neans that the
gelling materials of D4 have the ability to swell

Wi t hout changi ng shape.

The subject-matter of claim1 is distinguished fromthe
absorbent body of D4 in that the second superabsorbent
has a higher |iquid absorbency than the first

super absor bent .

Since the technical problemnentioned in the patent was
inrelation to a prior art which was |ess rel evant than
D4, an inquiry nust be nmade as to which other technica
probl em obj ectively existed when starting fromD4 as
the closest prior art (see e.g. T 246/92 or T 0495/91,
not published in the QJ EPO).
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The provision, in the second | ayer, of a second

super absorbent with a higher |iquid absorbency than the
first superabsorbent, inproves the secondary absorption
capacity of the absorbent article. Indeed, after a
first absorption of liquid by the first superabsorbent
whi ch swells and thereby | oosens the fluff of the first
| ayer, further liquid can then again be quickly
absorbed by the fluff and, thereafter, by the second
super absorbent (see colum 3, lines 25 to 53).

The obj ective problem solved by the patent in suit may
therefore be seen in inproving the absorption capacity
of the known two-|ayered absorbent article.

In view of Article 56 EPC, second sentence, docunent
D1, which is state of the art within the nmeani ng of
Article 54(3) EPC, cannot be considered in deciding
whet her there has been an inventive step.

Docunent D2 teaches to provide a first superabsorbent
that gels sl ower and absorbs nore fluid than the second
super absorbent in order to avoid fluid | eakage

(colum 4, lines 59 to 66). Therefore, D2 | eads the
skilled person towards a solution different to that
according to claim1.

Docunents D3 to D5 do not provide any useful suggestion
to arrive at the clainmed solution, Indeed, D3 and D4
are silent about what superabsorbents should be used in
the different |ayers, and docunent D5 relates to an
absor bent body conprising only one layer with a

super absor bent .

Therefore, the clained solution to the objective
probl em was not obvious over the prior art, and the
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subject-matter of claim1, and of dependent clains 2
and 3, involves an inventive step.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van CGeusau

2651.D



