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Summary of Facts and Subm ssi ons

1557.D

Upon opposition by the appell ant against the grant of
Eur opean patent No. 0 498 111, the Opposition Division
deci ded by the interlocutory decision dated 11 Decenber
1997 to maintain the patent in anmended form

Claim1l as anended reads as foll ows:

"A profiling bed conprising a mattress frame (40)
including at |east three successive portions
(42, 44, 46, 48) including a backrest (42) hinged for
novenent about an axis (52) transverse to the | ength of
the bed, and a legrest (46) |ikew se hinged, a first
notor (60) connected for raising and |owering the
backrest and a second notor (58) connected for raising
and lowering the |legrest, both notors being reversible
electric notors; characterised in that neans (24) are
provi ded for sensing the angle of parts of the bed,
conparing the sensed angles with a m croprocessor
menory, and adjusting the notors to make automatically
corrections so that a backrest adjustnment brings about
a simlar but smaller |egrest adjustnent, such that the
adjusted |l egrest angle is always a proportion only of

t he backrest angle.”

The deci sion was based, principally, on the follow ng
prior art docunents:

EO: FR-A-1 439 800

E22: US-A-4 435 862

E23: GB-A-2 209 464
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| V. The first instance decided not to introduce into the
procedure docunents filed after the opposition period
since they would not prejudice the maintenance of the
patent. Further, the Opposition Division found that the
al l eged prior use of the |IDEO bed was of |ess rel evance
than other citations fromthe witten procedure. Also
in view of the lack of relevance of the docunentary
evidence filed in support of the prior use, the
Opposition Division decided not to invite the wi tnesses
offered by the appellant to a hearing before the EPO

V. The appel | ant | odged an appeal on 20 Decenber 1997. In
its statenent of grounds filed on 8 April 1998 and in
its subsequent witten subm ssions the appell ant
contested the patentability of the clained
subject-matter vis-a-vis the state of the art,
including the prior use of the IDEO bed. In this
respect, it requested that late-filed docunents be
consi dered and that the w tnesses be heard.

\Y/ A first comuni cation was sent by the Board on
18 Decenber 1998 with a view to clarifying procedural
and | egal questions such as the adm ssibility of the
|ate-filed evidence, remittal of the case to the first
instance and referral to the Enlarged Board of Appeal.

In a second communi cation sent on 25 Novenber 1999 the
Board specified the |l egal and factual framework to be
considered and the issues to be discussed at the oral
pr oceedi ngs.

VI, Oral proceedings were held on 13 April 2000 at the
begi nni ng of which the evidence related to the prior
use of the IDEO bed was di scussed and the bed itself
was present ed.

1557.D Y A
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Besi des statenents related to the prior use, the

parties argued as foll ows:

(1) the appellant:

t he amendnments nade to claim 1l are not supported
by the application as filed and result in an
extension of the protection conferred, in
contravention of Article 100(c) and 123 EPC,

t he subject-matter of claim1 | acks novelty

unl ess inventive step vis-a-vis either of the
prior art docunents E23 or E22, in which the
sane problemas in the present patent arises and
is solved in the same way, with simlar general
and functional features. Having regard to the
conput i ng neans proposed in these docunents for
performng all desired functions and operations,
t here cannot be any invention in a control
system as cl aimed for adjusting angul ar

posi tions of the backrest and the | egrest.

(1i) the respondent (patentee)

t he amendnents introduced in claim1l have a
restrictive effect on the protection as a whol e.
Therefore, they are acceptable.

Starting fromthe closest prior art, none of the
cited docunents discloses the specific relation
bet ween the angul ar adjustnents of the backrest
and the legrest. Therefore, the subject-matter
of claim1 is not obvious.
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use

The parties' argunents of the prior use issue are

sumuari sed as foll ows:

(i)

(i)

t he appel | ant:

A bed, called the |IDEO bed, offered by a Swedi sh
conpany, was sold before the priority date in 1985
to a Norwegi an conpany, according to an invoice
dat ed 30 Decenber 1985. The opponent al so bought
one | DEO bed. This bed had all the features of the
bed of the patent in issue. M Lindblom then
executive director of the Swedi sh conpany, can
testify that the bed was sold w thout any
restrictions as to secrecy.

t he respondent:

The sale of the IDEO bed is not proven. If it was
sold to the Norwegi an conpany, they could have
been contacted to confirmit. The appellant has
not submtted any witten declaration about the
facts. Hearing the witnesses at this |ate stage
cannot renmedy this deficiency. Further, there is a
di screpancy as to nodel nunber in that the

i nvoi ce, document E34, refers to a nodel 3EEE
whereas a nodel 3EE is described in the French and
German brochures, docunents E 19 and E 20. There
are no facts regarding the distribution of the
brochures. It would not be sufficient to hear M
Lindblomin order to clarify which bed was sol d.
None of the brochures, the video film and

phot ographs subm tted proves how the | DEO bed

wor ks.
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In addition to the brochures referred to by the
appel  ant, a nunber of photographs of the
purported prior use bed were submtted, ie.
docunents E42-54, as well as a parts list, E35 and
three diagrans of the circuitry and printed board
of the control notor, docunents E 36-38. The | DEO
bed purported to have been sold openly to the
opponent before the priority date was denonstrated
at the oral proceedings, together with a video
film docunent E33, whereupon the parties offered
the follow ng comments in sumary:

t he appel | ant:

The claimof the patent in suit is not so detail ed
so as to make it possible to distinguish it from
the I DEO bed. Wiile it may be true that the notor
of the latter is not a conputer, it is stil
conparable to one, even if it is much |larger and
nmore unwi el dy than the conputers of today. In
spite of these shortcom ngs, the notor is stil
programmabl e, which is the only thing one needs to
do in order to arrive at the adjustable bed of the
patent in suit.

t he respondent:

The phot ographs do not prove that the bed shown

t hereon was available to the public. The video
denonstration shows that the backrest is
controlled by one notor only and that a set point
is progranmed, closing a limt switch which then
activates the legrest nmotor. The system of the

| DEO bed does not sense the relative positions of
these two parts of the bed. It does not need to
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know t hem because it only can be programmed to
recogni se the set limt positions. The |eg- and
backrests of the patented bed are interdependent,
contrary to the I DEO bed. The notor of the

pat ented bed contains data, but does not operate
with set limt points, since it is constructed to
continuously sense respective angles instead. The
| DEO bed does not correspond to the brochures with
regard to the location of the notor and al so the
nmotor circuitry in the brochures | ooks different.
Further, the beds in the brochures show no
wel di ngs, whereas the denonstrated bed does.

The appel | ant requested that the decision under appeal
be set aside and that the European patent be revoked.

The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1557.D

The appeal is adm ssible.

Prior use

Having regard to the fact that the | DEO bed was

all egedly sold in 1985, i.e. alnost 15 years ago, the
Board cannot see that the wi tnesses could bring any
clarity with regard to the details of the alleged sale,
nor with regard to the exact features of the |DEO bed
as purportedly sold. The Board therefore decided not to
hear them

The remai ning evidence in support of the allegation
that the | DEO bed was openly sold before the priority
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date and that it contains all the features of claim1l
of the patent in issue therefore consists of the bed
denonstrated at the oral proceedings, photos of the
bed, a video filmshown at the oral proceedings, the
parts list and the three diagrans showing the circuitry
of the motor, docunents E35-38, and the invoice,
docunent E34.

This evidence is not sufficient to prove prior use.
There is no evidence that the bed as denonstrated is
the sane bed as referred to in the invoice and/or in
the brochures. This invoice would be the only proof
that an | DEO bed had been sold at or around the date of
t he invoi ce. However, the nodel nunber does not
correspond to the one given in the brochures. There is
no ot her evidence to provide the necessary |ink between
the sold bed and the I DEO bed as denonstrated before

t he board.

No other evidence is on file proving that a bed with
the features of the patent in suit was avail able before
the priority date. Docunment E 35 is a parts |list dated
3 Decenber 1984, but does not contain any data from
which it can be concluded whether these parts were
avail able to the public. The nodel nunbers given in
this list are 3 E and 2 E, again other nunbers than the
one given in the invoice. The diagrans are not dated
and cannot in the absence of any other data be |inked
to the bed of the invoice.

The Board therefore cannot acknow edge any prior use.

Amrendnent s

Wth respect to the version as granted, claim1l was
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amended during the opposition proceedi ngs by
introducing the followi ng feature into the
characterising portion: "a backrest adjustnment brings
about a simlar but smaller |egrest adjustnent, such
that". This expression is fairly supported by the
application as filed at page 6, second paragraph. The
word "simlar" refers necessarily to the direction of
t he adjustnent since its magnitude is already
characterised by the word "smal l er”.

Moreover, a "smaller adjustnment” provides an additional
quantitative information which is nore specific than
only "a proportion" as it was only previously defined.
Therefore, the feature added to claim11 introduces a
restriction of the scope, in conformty with the
provision of Article 123(3) EPC

Cl osest prior art and novelty

Docunent EO represents the closest prior art docunent
as referred to in the introductory part of the
description of the patent in suit. Using the
term nol ogy of the preanble of claim11, docunent EO

di scl oses a profiling bed conprising a mattress frane
including at | east three successive portions 1 to 4
including a backrest 2 hinged for novenent about an
axis 8 transverse to the length of the bed, and a

| egrest 4 likew se hinged (at 12), a first notor 28
connected for raising and | owering the backrest and a
second nmotor 29 connected for raising and | owering the
| egrest, both notors being reversible electric notors.

I n docunent EO the electric notors are operated by a
pair of reverse switches preferably arranged side by
side so that the respective inclination angles of the
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backrest and of the |legrest are varied independently of
each other as long as the switches are operated and
sai d bed portions have not reached a predeterm ned
position. As this occurs, the respective notors are
stopped by operation of a corresponding limt-swtch.

Theref ore, docunent EO does not disclose any
co-operation or interdependence between the novenents
of the backrest and the legrest. Claim1l differs
therefromby its characterising features.

Since no ot her docunent cones close to the subject-
matter of claiml and discloses all features in

conbi nation, claim21 nust be regarded as novel wthin
t he meaning of Article 54(1) EPC

| nventive step

Wth regard to the above closest prior art which

di scloses a profiling bed with separate reversible
notors for perform ng backrest and | egrest adjustnents,
t he probl em underlying the present patent is to provide
a predeterm ned control of said adjustnents

(cf. colum 1, lines 30 to 31).

The solution is given by the characterising features of
claiml. Stated in other words, the backrest and the

| egrest are controlled to nove interdependently in a
specific relationship, such that operating the notor
for the backrest automatically causes a proportionate
but smaller operation in the |ike direction, of the
notor for the legrest. This conpensates for any sliding
of the patient into an undesired and unconfortable
position due to the backrest reaching steeper angles.
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Docunent E23 discloses a nmulti-positional bed
conprising a plurality of sections such as back section
81, a thigh section 83 and a | eg section 84, al
tiltable with respect to one another by neans of three
controll able notors, so as to assune any one of many
desired positions. However, the angular orientation of
each section is controlled i ndependently by neans of a
separate mechani sm (cf. page 1, 1st paragraph and

page 10, 2nd paragraph).

Thus, al though the bed known from docunment E23 is
liable to provide an infinite nunber of conbinations of
section's positions (page 11, 1st paragraph), the
orientation of each section is independently
control | abl e (page 14, 1st paragraph), which is clearly
contrary to the purpose and the solution offered by the
present patent. Even if other beds are said to be known
(page 10, 2nd paragraph), in which the angul ar
actuation of the thigh and | eg sections are

i nterdependent, it remains that none of the
conventional beds discloses interdependent adjustnent
of the backrest and | egrest in the clained proportion.

For controlling the angular orientation of each
mattress section in docunment E23, different

el ectromechani cal arrangenents are actuated in response
to either manually or conputer supplied signals

(page 16, 1st paragraph and Figure 11). However, the
conput eri sation of the bed by a progranmed

m croprocessor is ained at avoi di ng unacceptabl e

posi tions such as those illustrated in Figures 5d and
5e. Therefore, even if a mcroprocessor "could" be
programmed with different sequential operations in
order to performas well desired as undesired
functions, this does not nmean that the specific
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conbi nation of adjustnents as clained of the bed
sections "woul d' be necessarily investigated. In such a
case, the very intention of the skilled person still
nmust be taken into account for assessing the inventive
step of the solution (T 2/83, QJ EPO 1984, 265).

It results therefromthat docunent E23 neither

di scl oses nor suggests conbi ning backrest and | egrest
adjustnents in the way as cl ai med but rather teaches
away from providing interdependent controlling neans.

Docunment E22 |i kew se discloses (cf. Figures 1 to 4 and
text referred to) an adjustable bed conprising three
mattress supporting portions noved by appropriate notor
controll ed mechani sns. The notors nmay be actuated in
sel ected conbi nati ons and sequences by neans of a

m croprocessor (Figure 20), so as to achieve particul ar
bed positions. To this end (colum 7), a m croprocessor
i ncl udes a programabl e nmenory (EPROM) for storing

i nstructions concerning the coordination and sequence
of actuation of the notors, ie control signals

i ndi cative of allowed and di sal |l owed novenents and
control signals for actuating the notors and thereby
novi ng the correspondi ng bed portions into the selected
bed position. However, the notors are actuated

i ndependently and the bed portions separately noved to
predetermned limting positions. As explained in
colum 9, when for exanple the head portion 11
(backrest) is noved in response to a control signa
fromthe mcroprocessor the selected positionis
detected by a limt switch which indicates that the
notor shoul d be interrupted.

Therefore, although a nunber of conbinations and
greater flexibility in position controlling are nmade
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avai |l abl e by use of processing neans, docunment E22 |ike
E23 does not disclose the specific positioning control
arrangenent between the backrest and | egrest according
to the subject-matter of claim1.

As further nmentioned in docunent E22 (colum 5,

lines 15 to 24) as the head portion 11 of the bed is
noved to and froma raised position, it is possible to
al so change the angul ati on of the thigh portion 14.
Thi s option, however, is |ess favoured because of
difficulties in coordinating or conbining the
respective lift novenents, which, for a skilled person,
rather acts as a deterrent. Moreover, the follow ng
descri bed enbodi nent involves only nmechani cal el enents,
such as those illustrated in Figures 8 to 10.

Contrary to the appellant's |ine of argunments, the
protection conferred by claim1 does not cover any Kkind
of bed positioning control systens but is restricted to
a specific proportioning control between the backrest
and the legrest. Since, noreover, the invention is
defined by a functional relationship, it is irrelevant
whet her all neans, either el ectronic or nechanical,
used for preformng the function, are known per se.

5.4 Since the characterising features are not disclosed in
any of the cited docunments, the subject-matter of
claim1l nust be regarded as inventive within the
meani ng of Article 56 EPC.

Or der

For these reasons it is decided that:

1557.D Y A
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The appeal is dism ssed.

The Regi strar: The Chai r man:

V. Conmmar e W D. Wi ld

1557.D



