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Summary of Facts and Subm ssi ons

Eur opean patent application No. 92 203 419.4, filed on
6 Novenber 1992 and published on 26 May 1993 under
publication No. 0 543 439, was granted on 31 January
1996.

Claiml as granted reads as foll ows:

"Device for drying strips of printed nmaterial,
conpri si ng:

- a drying chanber through which the strips of
material are carried, which drying chanber is
divided into at |east tw sections (A B, C and
whi ch drying chanber is as gas-tight as possible
inrelation to the environment, and

- at | east one burner (10,11) which is connected to
the drying chanber by an outlet duct (12,13) for
di scharging at |east a portion of the combustion
gases, and which is connected to the drying
chanber by a feed duct (16,17) for feeding the
gases saturated with solvents to the burner
(10, 11),

characterized by nmeans (21) for feeding fresh air
to only one of the sections (A C located at the outer
ends of the drying chanber, and by the feed duct
(16,17) which is connected to the opposite outer
section.”

1. The patent was opposed by the appel |l ant who requested
revocation of the patent on the grounds of |ack of
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novelty and of inventive step (Article 100(a) EPC) in
the light of the foll ow ng docunents:

(D1) Brochure "Stork Contiweb", distributed in the
first six nonths of 1990

(D2) Drawi ng Vla, an enlarged section from brochure
(D1)

(D3) Drawi ng V1B, an enl arged section from brochure
(D1)

By decision dated 3 Novenber 1997 the Qpposition

Di vision rejected the opposition pursuant to

Article 102(2) EPC. The Opposition Division came to the
concl usion that the grounds of opposition did not
prejudi ce the mai ntenance of the patent as granted.

On 2 Decenber 1997 the appell ant | odged an appea
agai nst the decision paying the appeal fee on the sane
day

In the statenment of grounds of appeal filed on

13 February 1998 the appellant set out that the
subject-matter of claim1 was not novel in the |ight of
(D1).

In a comruni cation pursuant to Article 11(2) RPBA dated
20 May 1999 the Board gave its provisional opinion

poi nting out that in the oral proceedings the question
to be answered in respect of novelty of claiml
appeared to be whether, when read in the |light of the
description and drawings, claiml1l was to be interpreted
as excluding the feeding of fresh air to centra
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section B of the drying chanber according to Figures 1
and 2 of the draw ngs.

Wth the letter dated 16 Decenber 1999, filed on
20 Decenber 1999, the appellant submtted an auxiliary

request for claiml1l in which the wording "...neans (21)
for feeding fresh air to only one of the sections
(A,O..." of claim1l as granted is replaced by the
wording "...neans (21) for feeding fresh air only to
one of the sections, this section (A C being | ocated

at an outer end of the drying chanber".

The appel |l ant requested that the decision under appea
be set aside and the patent be revoked.

The appel lant's argunents in support of his request are
essentially as follows:

Caim1l as granted does not contain any feature as to
section B of the drying chanber. As far as sections A
and C are concerned, claim1l stipulates that one of
these two sections is provided wth fresh air feeding
means and that the other section is connected to a feed
duct. This statenent applies fully to (Dl) wherein
fresh air feedi ng neans debouches into section A but
not into section C. The latter section is connected
with a feed duct. Since the features according to the
preanble of claim1l are also known from (Dl), claim1l
IS not novel .

A judge called upon to interpret claiml1lin a
litigation case may, of course, arrive at the
interpretation given in section 4 of the Board's
comruni cati on dated 20 May 1999, i.e. that the feature
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inclaiml "nmeans (21) for feeding fresh air to only
one of the sections (A/CO" is to be interpreted as
meani ng "neans for feeding fresh air only to one of the
sections, this section (A C being |ocated at an outer
end of the drying chanber”. But also in this case (D2)
deprives claim1l of novelty as the feeding of fresh air
to a plurality of sections is not excluded by the

cl ai m

In the drier described by (D3) the feeding of fresh air
to two sections of a drying chanber by neans of
respective mxing valves is disclosed. Each of the

m xi ng val ves is connected to a respective actuator

whi ch suggests that the valves can be fully opened or
cl osed as usual. Figure 2 of the patent shows that the
feeding of gas to the mddle section is envisaged from
which it may be concluded that this applies also to
fresh air.

Furt hernore, whenever there are difficulties in
controlling the tenperature in the second section of
the drier, the skilled person will switch off the
feeding of air to this section as an obvi ous neasure.

Claim1 does not, therefore, involve an inventive step.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be maintained as granted
(main request), or on the basis of a claim1l anended
according to his proposal in the letter filed on

20 Decenber 1999. The essential argunents of the
respondent can be summari sed as foll ows:

Taki ng into account the description of the patent,
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claiml may only be interpreted such that there is no
feeding of fresh air to the second section of the
dryi ng chanber. As there is no hint in (D2) of
swtching off or even renoving the neans for feeding
fresh air to the second section, claim1 is novel over
(D2).

Having regard to the drier shown in (D3), the skilled
person woul d not, w thout know edge of the invention,
swtch off conpletely the feeding of fresh air to
section B, in particular by substituting a cut-off
valve for the m xing val ve, because this would lead to

| osing tenperature control in section B

Mai nt enance of the patent in its entirety is therefore

justified.

Reasons for the Deci sion

1

2.1

0643. D

The appeal is adm ssible.

Mai n request

Novel ty

The nearest prior art is disclosed by (D1) including
(D2) and (D3) show ng enl arged sections of (D1).

It is undisputed between the parties to the proceedi ngs
that this citation describes the features according to
the pre-characterising portion of claim1 and

furthernore the feature that the feed duct for feeding

the gases saturated with solvents to the burner is
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connected to a section |located at the outer end of the
dryi ng chanber

Havi ng regard to the remaining features of claim1l,

that is neans for feeding fresh air to only one of the
sections (A, C located at the outer ends of the drying
chanber and the feed duct (16,17) being connected to
the opposite outer section, corresponding with the
claims characterising portion, the appellant agreed in
the oral proceedings with the provisional opinion of
the Board expressed in its conmunication dated 20 My
1999 that these features have to be interpreted by
means of taking into account the discussion of the

prior art in the description as "...neans for feeding
fresh air only to one of the sections, this section
being | ocated at the outer end of the dryi ng chanber,

and by the feed duct...".

In the passage of the original description from page 1,
line 14, to page 2, line 7, corresponding to colum 1,
lines 16 to 44 of the patent in suit, it is outlined in
respect of the drier known from (Dl) that in the case
of the second drier section, seen in the direction of
novenment, to which fresh air is fed, control of the
tenperature i s unsatisfactory because the tenperature
in this section depends both on the quantity of gas
supplied fromthe first section and on the supplied
gquantity of fresh air. To obviate this drawback in

whi ch the inherent technical problemis seen, neans are
provided for feeding fresh air to only one of the
sections |l ocated at the outer ends of the drying
chanmber and the feed duct is connected to the opposite
outer section. It is further explained that, as a
result of this step, the tenperature prevailing in the
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second section is dependent only on the pressure

di fference between the first and the second section and
that a better control and a better reproducibility of
the tenperature prevailing in the diverse sections is

t hus obt ai ned.

It follows clearly fromthe above-cited passage that in
order to solve the underlying technical problemno
fresh air may be fed to the central section B of the
dryi ng chanber shown in (D2), but has to be fed
exclusively to one of the sections, nanely to a section
which is located at the outer end of the drying chanber
and opposite the burner feed duct.

The appellant argued in his letter dated 28 July 1998
that the respondent omtted deli berately section B of
the drying chanber fromthe characterising portion of
claim1l and was thereby able to incorporate into
claim1 subsequently unnoticed the drier known from
(D1).

As already set out in the Board's conmmunicati on dated
20 May 1999, it would appear pointless to integrate
into the scope of claim1l an apparatus of the prior art
which is discussed in the description as exhibiting an
essential drawback and from which the technical problem
of the invention to be solved is derived. The

appel lant's argunent is not, therefore, convincing.

Fromthe undi sputed fact that (Dl) reflects the closest
prior art, it follows that the subject-matter of

claim11l is novel.

I nventive step



2.2.1

0643. D

- 8 - T 1161/ 97

As set out in section 2.1 above, the technical problem
solved by claim 1l can be seen in conparison with (D1)
in providing a better control and reproducibility of
the tenperature prevailing in the diverse sections of
the drying chanber. This problemis solved by claiml,
in particular by neans for feeding air only to one
section, this section being |ocated at the outer end of
the drying chanber and by the feed duct being connected
to the opposite outer section. By this neasure, the
tenperature in the second section is dependent only on
the pressure difference between the first and the
second section which alleviates tenperature control in
t he second secti on.

(D1), including (D2), shows in a schematic di agramthe
supply of fresh air to both the first and the second
section of the drying chanber by neans of a first and a
second fresh air duct which ducts are directed towards
the fan openings of the respective sections in
basically the sane arrangenent.

Thus, the illustration suggests to the limted extent
that a schematic figure is suitable for, that feeding
of fresh air to the first and the second section is
equal ly rel evant and, consistent with this, there is no
pointer to the possibility of deleting the fresh air
feedi ng neans of the section.

The appel |l ant argues that Figure 2 of the patent shows
that gas is fed also to the mddle section B of the
dryi ng chanber fromwhich it would follow that this
applies also to the feeding of fresh air.

According to the description in colum 4, lines 9 to 12
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of the patent, additional conbustion gases may
optionally be fed to the m ddl e section B by neans of
val ves (24, 25). These gases do not conprise fresh air
and the feeding thereof as defined in the
characterising portion of claim11. Besides, the mxing
of conbustion gases with circulating air having a
conparatively high tenperature is less critical to
tenperature control than the mxing of two streans with
substantially different tenperatures such as conbustion
gases and fresh air. The conclusion of the appell ant
that fromthe feeding of additional conmbustion gases to
the mddl e section of the drying chanber shown in
Figure 2 of the patent the feeding of fresh air to this
section woul d be obvi ous cannot, therefore, be
fol | oned.

The schematic diagramrepresented by (D3) shows a

devi ce for drying paper strips which conprises neans
for feeding fresh air to two sections of a drying
chanber by neans of respective m xing val ves. Each of
the m xing valves is connected to a notor obviously for
the purpose of mxing fresh air with circulating air.
After mxing, the air is led by respective ducts to a
warm ng zone and a drying zone, respectively.

The appel |l ant argues that the systemshown in (D3) is
an appropriate nmeans for feeding fresh air only to one
of the two drying chanber sections which is effected by
closing the feeding of fresh air in one of the sections
and by opening the feeding of fresh air in the other
section.

As outlined above, the valves shown in (D3) have the
function of mxing fresh air with circulating air in an
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appropriate proportion. In the citation there is
neither a hint that these valves are appropriate for
operating as shut-off valves nor that it is required to
bl ock the feeding of fresh air to one of the two
sections this section being |ocated opposite the duct
for feeding the gases saturated with solvents to the
burner, in order to achieve an inproved control of the
tenperature in this section

In accordance with the jurisdiction of the Boards of
Appeal , the question to be asked in assessing the
presence of inventive step is not whether the skilled
person could arrive at the subject-matter of the claim
but whether he would arrive, i.e. whether there was any
poi nter or notivation in the prior art to proceed
towards the claimed sol ution

In the present case, the prior art discussed in the
opposi tion and appeal proceedi ngs contains no such

I ncentive so that the statenents of the appellant in
this respect nust be regarded as consi derations based
upon know edge of the invention, that is with

I mper m ssi bl e hi ndsi ght.

To sumari se, the Board considers that the solution to
the technical problemunderlying the invention as
defined in independent claim1l involves an inventive
step (Article 56 EPC).

For the above reasons claim1 as well as dependent
claims 2 to 7 relating to particul ar enbodi nents of the
i nvention in accordance with Rule 29(3) EPC are to be
mai ntained (Article 52(1) EPC).
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3. Since the patent can be nmaintained in the version
according to the main request, it is not necessary to
consi der the auxiliary request.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

N. Maslin C T. WIson
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