BESCHWERDEKAMVERN
DES EUROPAI SCHEN

PATENTAMTS OFFI CE

I nternal distribution code:
(A) [ ] Publication in QJ

(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen

DECI S|

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN
DES BREVETS

ON

of 15 June 2000

Case Nunber:
Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:
Loomor like contro

Pat ent ee:

Pal mer, Raynond Leslie
Opponent :

PI CANOL N. V.

Headwor d:

Rel evant | egal provisions:
EPC Art. 54, 56, 83, 123
Keywor d:

"Anendnents -

"Di sclosure - sufficiency -
"Novelty (claim1l -

T 1124/97 - 3.2.6
89307508. 5
0353005

DO3C 3/ 20

EN

added subject-matter (no)"
skilled person (yes)"
mai n request) (no) (claiml1l - first and

second auxiliary request) (yes)"
"Inventive step (claiml - first auxiliary request) (no)

(clains 1 and 12 -

Deci si ons cited:

Cat chword

EPA Form 3030 10.93

second auxiliary request) (yes)"



EPA Form 3030 10.93



9

European
Patent Office

Européisches
Patentamt

Beschwerdekammern Boards of Appeal

Case Nunber: T 1124/97 -

of the Techni cal

Appel | ant :
( Opponent)

Repr esent ati ve:

Respondent :
(Proprietor of the patent)

Repr esent ati ve:

Deci si on under appeal

Conposition of the Board:

Chai r man:
Menmber s: H. ©Mei nders

C Holtz

3.2.6

DECI SI ON
Board of Appeal
of 15 June 2000

3.2.6

Pl CANOL N. V.
Pol enl aan 3-7

8900 |eper  (BE)

Dauster, Hanjorg, Dipl.-Ing.
W LHELM & DAUSTER

Pat ent anwél t e

Hospital strasse 8

D 70174 Stuttgart (DE)

Pal mer, Raynond Leslie
" Fr ognor e"

Frognore Lane

Fen End

Nr. Kenilworth

Warwi ckshire Cv8 1INT  (GB)

Hal | am Arnol d Vi ncent
Lewi s & Tayl or

5 The Quadr ant
Coventry CV1 2EL

Warwi ckshire (GB)

Deci sion of the Qpposition Division of the
European Patent O fice posted 12 Septenber 1997
rejecting the opposition filed agai nst European
patent No. 0 353 005 pursuant to Article 102(2)
EPC.

P. Alting van Ceusau

Office européen
des brevets

Chambres de recours



-1 - T 1124/ 97

Summary of Facts and Subm ssi ons

2324.D

The opposition agai nst European patent No. 0 353 005,
granted in respect of application No. 89 307 508.5, was
rejected by the Opposition Division by decision
announced on 17 June 1997 and posted on 12 Septenber
1997.

As state of the art the foll ow ng docunent was
consi dered nost rel evant:

D1: JP-A-59-192749 (of which the English translation
filed by the Opponent was used in the proceedings)

The Patentee submtted on 6 Septenber 1996 the
foll owi ng docunents in the opposition proceedi ngs:

D10: Statutory declaration by M R L. Pal ner
(pat ent ee)

Dl11: Statutory declaration by M R R H Bucher

D12: Statutory declaration by M F. Sciacca

D13: Statutory declaration by M J. E. Freenan,

and during the oral proceedings held on 17 June 1997 a
further docunent:

D10A: "Expl anati on of open | oop and cl osed | oop
control ™

| ndependent claim 1 of the patent in suit reads
(feature nunbering has been introduced by the Board for
easy reference):
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"A fabric form ng machi ne havi ng

apparatus for controlling the novenent of nenbers
(3) for nmoving yarn (W to forma fabric of a
sel ected pattern, the apparatus characterised by:

a plurality of electronically controlled electric
actuators (1)

each of which has connection nmeans (2, 2! 8) for
connecting it to at | east one of said nenbers (3)

and is actuable to nove said at |east one nenber
in a substantially |inear novenent between first
and second extrene positions;

conput er means having a nenory for storing data
representing sel ected operating paraneters for
produci ng a preselected textile pattern, and

data transfer means for inputting said data into
said nenory; and wherein

said conputer neans is operable to control
actuation of said actuators (1) in a preselectable
manner in dependence on said data to cause each
said actuator selectively to nove said at |east
one nmenber (3) into a selected one of said first
and second extrene positions; wherein

said first and second extrenme positions are
variable in response to said selected operating
paranmeters to produce said preselected textile
pattern,



2324.D

- 3 - T 1124/ 97

10. said first and second extreme positions being
controlled by said conputer neans in response to
stored data representing said sel ected operating
paraneters; and wherein

11A. said fabric form ng nmachine is either a weaving
machi ne with said nenbers being heal ds of said
machi ne, or

11B. said machine is a knitting machine with said
menbers being yarn actuating nenbers; and wherein

12. neans (6, 7) are provided for nonitoring novenent
of each said nenber (3, Y) between said extrene
positions in response to actuation of the
associ ated actuator (1) by said conputer neans
thereby to indicate deviation of said novenent
from normal operation.”

| ndependent nethod claim 16 of the patent in suit
reads:

"A nmethod of controlling the novenent of yarn noving
menbers (3,Y) in a fabric form ng machine to form
fabric of a selected pattern, the nethod being
characterised by:

providing a plurality of electronically controlled

el ectric actuators (1) each of which is connected to at
| east one of said nenbers (3,Y) and actuable to nove
said at | east one nenber in a substantially |inear
novenent between first and second extrene positions;
storing data representing sel ected operating paraneters
for producing a preselected textile pattern;
controlling actuation of said actuators (1) in a
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presel ect abl e manner in dependence on said data to
cause each said actuator selectively to nove said at

| east one nmenber (3,Y) into a selected one of said
first and second extrene positions;

and including the steps of:

connecting each said actuator (1) to said at | east one
nmenmber (3,Y) by connection nmeans (2,2', 8), said actuator
bei ng operable to nove said connection neans along its
own path in a forward or reverse direction, to nove
sai d nenber between said first and second positions;
and controlling | ocations of said first and second
extreme positions in response to said stored data
representing sel ected operating paraneters to produce
said preselected textile pattern; and wherein said
fabric formng machine is either a weaving nmachine with
sai d nenbers being heal ds of said nmachine, or said
machine is a knitting nmachine with said nenbers being
yarn actuating nmenbers; and further characterised by
nmoni t ori ng novenent of each said nmenber (3,Y) between
said first and second extrene positions in response to
actuation of the associated actuator (1) thereby to

i ndi cate devi ation of said novenment from nornma
operation.”

The Appell ant (Opponent) both filed the notice of

appeal against this decision and paid the appeal fee on
11 Novenber 1997. On 8 January 1998 the statenent of
grounds of appeal was fil ed.

In the statenment of grounds of appeal the Appell ant
mai nt ai ned his objections raised in opposition
regarding | ack of novelty, lack of inventive step, |ack
of sufficient disclosure and unall owabl e anmendnent
(Article 100(a), (b) and (c) EPQ
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The Respondent (Patentee) argued in a letter of

27 Novenber 1997 that the appeal was not adm ssible as
it did not indicate the extent to which anmendnent or
cancel l ati on of the decision under appeal was required.

In an annex to the summons to oral proceedings the
Board expressed its prelimnary opinion that the appeal
appeared to be adm ssible and that the patent appeared
to disclose the invention sufficiently clearly for the
skilled person to carry it out. Objections renmained
regardi ng extension of subject-matter, novelty and

i nventive step.

Wth his reply to the sunmons the Appellant filed the
foll owi ng further docunents:

D15: GB-A-2 145 120

D16: EP-A-0 235 987

D17: DE-A-2 257 224

D18: US-A-4 195 671

D19: US-A-3 853 150

Oral proceedings were held on 15 June 2000.

The Appell ant requested revocation of the patent inits
entirety.

The Respondent requested di sm ssal of the appeal,
auxiliarily mai ntenance of the patent in amended form
according to two auxiliary requests as filed in the
oral proceedi ngs. The objection in respect of
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inadm ssibility of the appeal was w t hdrawn.

Claim1l of the first auxiliary request reads:

"A fabric form ng machi ne havi ng

apparatus for controlling the novenent of nenbers
(3) for nmoving yarn (W to forma fabric of a
sel ected pattern; the apparatus characterised by:

a plurality of electronically controlled electric
actuators (1);

each actuator has connection nmeans (2, 2! 8) for
connecting it to at | east one of said nenbers (3);

each actuator is independently actuable to nove
said at | east one nenber in a substantially |inear
novenent between first and second extrene

posi tions;

conput er nmeans having a nenory for storing data
representing sel ected operating paraneters for
produci ng a preselected textile pattern;

(sai d) conputer neans having data transfer neans
for inputting said data into said nenory;

said conputer neans is operable to control
actuation of said actuators (1) in a preselectable
manner in dependence on said data to cause each
said actuator selectively to nove said at |east
one nmenber (3) into a selected one of said first
and second extrene positions;
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9. said first and second extrenme positions are
variable in response to said sel ected operating
paranmeters to produce said preselected textile
pattern;

10. said first and second extrenme positions being
controlled by said conputer nmeans in response to
stored data representing said sel ected operating
par anet ers;

11A. said fabric form ng nmachine is a weavi ng nmachi ne
wi th said nmenbers being heal ds of said nmachine, or

11B. said fabric form ng nmachine is a knitting machi ne
wi th said nmenbers being yarn actuating nenbers

12. neans (6, 7) formng part of a feedback closed
| oop in a diagnostic routine for nonitoring
novenent of each said nmenber (3, Y) between said
extrene positions in response to actuation of the
associ ated actuator (1) by said conputer neans
thereby to indicate deviation of said novenent
from normal operation including incorrect |inear
notion."

Claim 1 of the second auxiliary request reads:

1. "A weavi ng machi ne havi ng

2. apparatus for controlling the novenent of heal ds

(3) for nmoving yarn (W to forma fabric of a
sel ected pattern;

3. a plurality of electronically controlled electric

actuators (1);
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each actuator has connection nmeans (2, 2!, 8) for
connecting it to a respective one of said heal ds

(3);

each actuator is independently actuable to nove
said respective heald in a substantially |inear
novenent between first and second extrene

posi tions;

conput er nmeans having a nenory for storing data
representing sel ected operating paraneters for
produci ng a preselected textile pattern;

sai d conputer neans having data transfer neans for
inputting said data into said nenory;

said conputer neans is operable to control
actuation of said actuators (1) in a preselectable
manner in dependence on said data to cause each
sai d actuator selectively to nove said respective
heald (3) into a selected one of said first and
second extrene positions;

said first and second extrenme positions are
variable in response to said selected operating
paranmeters to produce said preselected textile
pattern;

said first and second extrene positions being
controlled by said conputer nmeans in response to
stored data representing said sel ected operating
paraneters thereby to enabl e oblique or parabolic
sheddi ng during operation;

means (6, 7) formng part of a feedback closed
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| oop systemin a diagnostic routine for nonitoring
novenent of each said heald (3) between said
extrene positions in response to actuation of the
associ ated actuator (1) by said conputer neans
thereby to indicate deviation of said novenent
from normal operation including incorrect |inear
nmovenent . "

| ndependent nethod claim 12 of the second auxiliary
request reads:

"A nmethod of controlling the novenent of healds (3) in
a weaving machine to formfabric of a selected pattern,
t he net hod conprising the steps of:

providing a plurality of electronically controlled

el ectric actuators (1) each of which is connected to a
respective one of said healds (3) and independently
actuable to nove said heald in a substantially |inear
novenent between first and second extrene positions;
storing data representing sel ected operating paraneters
for producing a preselected textile pattern;
controlling actuation of said actuators (1) in a
presel ect abl e manner in dependence on said data to
cause each said actuator selectively to nove said heald
(3) into a selected one of said first and second
extrenme positions;

connecting each said actuator (1) to said respective
heal d (3) by connection nmeans (2,2', 8), said actuator
bei ng operable to nove said connection neans along its
own path in a forward or reverse direction, to nove
said heald between said first and second positions;
controlling locations of said first and second extrene
positions in response to said stored data representing
sel ected operating paraneters to produce said

2324.D Y A
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presel ected textile pattern thereby to enabl e oblique
or parabolic shedding during operation; and using a

f eedback cl osed | oop systemin a diagnostic routine to
nmoni t or novenent of each said heald (3) between said
first and second extrene positions in response to
actuation of the associated actuator (1) thereby to

i ndi cate deviation of said novenent from norna
operation including incorrect |inear novenent."

The argunents of the Appellant in support of its
requests can be sunmarised as foll ows:

Amendnent s:

The original application | acked any disclosure of the
conputer controlling, i.e. varying, the extrene
positions of the yarn noving nenbers as was clai ned
(feature 10) in claim1 of the granted patent.
Furthernore, there was no original disclosure of which
of the operating paraneters determning the textile
pattern should be selected for controlling the extrene
positions of the yarn noving nenbers (features 9 and
10).

As regards the first auxiliary request: the only
originally disclosed nonitoring neans (feature 12)
could not indicate incorrect |linear notion as these
were only disclosed as end position sensors, not as
i nternedi ate position sensors.

As regards the second auxiliary request: the
application as filed did not disclose the possibility
of changing the extreme positions for oblique or

par abol i ¢ sheddi ng during operation of the machine
(feature 10). Further, the third internediate position
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of the healds (dependent clainms 2 and 13) could only be
arrived at when the machi ne was standing still, but not
during weavi ng operation of the machine as was now
inplied by the nmention "to enabl e oblique or parabolic
sheddi ng during operation” in the claim

Sufficiency of disclosure:

The patent in suit contained as features only objects
to be achi eved, but not the technical neans to achieve
them It did not supply the skilled person with

i nformation concerning which of the operating
paraneters determning the textile pattern should
specifically be selected for the controlling of the
extrenme positions and how this control should be
carried out by a conputer, because the operating
paraneters for a textile pattern had nothing to do with
the extrenme positions of the yarn noving nenbers. To be
able to do this the machi ne needed intelligent
actuators or the conputer needed information on

i nternedi ate positions of the yarn noving nenbers
between their extrenme positions, which it could not
receive as only end position sensors were discl osed.

Novel ty and inventive step:

D1 disclosed all features of claiml of the main
request, in its enbodi nent involving sensors at the
warp centre line with magnetic scal es nounted on the
heal d franes. The other types of actuator nentioned in
D1 did not necessarily show overshoot at the extrene
positions as experienced with linear induction notors,
therefore the heald frames could be noved "into" the
extreme positions as clained. The machine according to
D1 detected incorrect velocity and/or wong direction
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of novenent, which was the sane as "indicating a

devi ation of the novement from normal operation”. The
claimdid not nention varying of the extreme positions
during operation, nor that the nonitoring nmeans

provi ded position information, so these features could
not distinguish the subject-matter of the claimfrom

t hat disclosed in D1.

D1 al so disclosed all features of claim1l of the first
auxiliary request in that the heald franmes had
individually controlled actuators. The nmention in Dl of
detecting and adjusting velocity was an indication of a
cl osed-1 oop control systemfor the actuators, which was
the sane as nonitoring incorrect linear notion. In any
event, it would be obvious to the skilled person to

i nprove the velocity/direction control in the nmachine
di sclosed in D1 by a closed-loop control using position
i nformation.

In respect of the second auxiliary request: the person
skilled in weaving, being famliar with oblique or

par abol i ¢ sheddi ng, woul d adapt the setting-up of the
weavi ng machi ne disclosed in D1 accordingly, if the
need therefor arose. Individual actuation of warp yarns
was equally well known in the field of weaving, see D18
or D19. Individual actuation of knitting yarn nenbers
was al so known, see D15 or D16, both disclosures from
the closely-related field of knitting machi nes. A
skilled person had no difficulty incorporating
teachings fromthe knitting field into weaving machi nes
or applying the concept of individual heald actuation
of D18 or D19 to the machine of DL.

The Respondent disputed the Appellant's conclusions and
argued essentially as foll ows:
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Amendnent s:

The conputer control of the extrenme positions during
weavi ng was evident fromthe original application
docunents referring to the conputer determ ning the
size and shape of the shed as well as the speed of how
t he shed size and shape is operated. To any person
skilled in the field of weaving or knitting the term
"pattern” involved not only the "col our pattern", but
also the cloth pattern (density, texture). Any such
pattern required the selection of operating paraneters,
i ncluding those for the size and shape of the shed.

As regards the first auxiliary request, the nonitoring

means detecting departure fromcorrect |inear novenent

were originally described as providing feedback form ng
part of a closed | oop system This could only be

achi eved by providing internedi ate position

i nformation.

Regardi ng the second auxiliary request: the amendnents
inclainms 1 and 12 also had their basis in the
description. Because of the conputer control being
capabl e of varying the extrenme positions to enable
obl i que or parabolic shedding and the software enabling
the conputer to call up any pattern for inmediate use,
t he extrenme positions could be varied during operation.
Bringing the healds also to a third internedi ate
position during operation (dependent clainms 2 and 13)
was evident fromthose parts of the origina
application referring to threading and spli cing.

Sufficiency of disclosure:

The skilled person setting up a | oom knew very wel |
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whi ch operating paranmeters to choose for the col our
pattern and which for the quality of the cloth. For the
| atter the operation of the shed (shape, size, speed)
was inportant, which determned inter alia the density
and texture of the cloth. The servompbtors as well| as
the nonitoring neans referred to provided internediate
position information.

Novel ty and inventive step:

Mai n request:

The machi ne disclosed in D1 was not capable of varying
the extreme positions during weaving, nor did it
operate by position control as did the machine
according to claiml1l. Mwving the nenbers "into extrene
positions" nmeant a specific position, which the machine
di sclosed in D1 could not achieve due to overshoot at
the end positions as its operation was controlled by
end position sensors.

First auxiliary request:

The machi ne disclosed in D1 had no i ndependently
actuabl e heald franes; the reference to plain weave
also inplied a linked novenent of these franes because
heal d franes were usually provided in pairs. The
reference in the claimto "a closed loop in a

di agnostic routine"” inplied a closed-1oop control of

t he yarn noving nmenbers in which output controlled
input. D1 did not show such a control nor did it
suggest one, because it mainly concerned an open | oop
control system

Second auxiliary request:
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D1 did not disclose or suggest individual actuation of
each heald, nor did it allow for changing the shed size
and shape during operation by varying the extrene
positions, as now clainmed. D18 or D19 did not suggest
position nonitoring of the individual healds; their
control was in any event problematic due to the val ves
i nvol ved. D15 or D16 relating to knitting machi nes
woul d not be considered rel evant by the person skilled
in weaving as the technol ogy of knitting machi nes was
not easily transferable to weavi ng machi nes. Moreover,
t he individual knitting nenbers disclosed in these
docunents were not independently novable, nor were

t heir positions nonitored.

Reasons for the Decision

1

2324.D

The appeal is adm ssible.

Adm ssibility of the late filed docunents

Together with a letter of 8 May 2000, i.e. after expiry
of the opposition period, the Appellant filed five new
docunents (D15 to D19).

Docunents D15, D16, D18 and D19 are admitted into the
proceedi ngs as they are related to the issues of

f eedback control of changeabl e extrene positions of
menbers noving yarn (D15 and D16), i ndependent

i ndi vidual raising and |owering of weft threads (D18)
and oblique shedding (D19), issues which either can be
seen as a reaction to the decision under appeal or

whi ch gai ned rel evance only in the appeal proceedings.

Docunment D17 is not admtted into the proceedi ngs since
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t he Appel lant did not supply the Board with any
information as to the particular relevance of this
docunent. To the Board it is, furthernore, not prinma
facie nore relevant than the docunents referred to
above.

| f a docunent is relied upon for the first tinme during
t he appeal proceedings and it is admtted because it is
rel evant, the case should normally be remtted to the
departnment of first instance (see Case |aw of the
Boards of Appeal of the EPO 3rd edition 1998, ViI,
D-9). However, these docunents were brought forward as
evi dence of prior disclosure, in this field of

technol ogy, of features already under discussion in
respect of novelty and inventive step of the subject-
matter of claiml of all requests when conpared with
D1, a docunent which has been under discussion fromthe
outset of the opposition proceedings. Further, they
were filed before expiry of the tinme |imt indicated by
the Board for filing further subm ssions in preparation
for the oral proceedings and are of no particul ar
difficulty to understand. There has thus been
sufficient tinme for the parties as well as the Board to
study the content of these docunents and to prepare for
a discussion of them For these reasons, and because
nei ther the Respondent nor the Appell ant expressed
objections in this respect, the Board deens it
expedient, in view of the advanced state of the
proceedi ngs and the fact that all substantive issues
(all owability of amendnents, sufficiency of disclosure,
novelty and inventive step) raised in the opposition
and appeal have been dealt with, to exercise pursuant
to Article 111(1) EPC the power within the conpetence
of the Qpposition Division to decide on novelty and
inventive step of the subject-matter of the clains in
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respect of these docunents al so.

Amendnents (Article 123(2) EPC)

Mai n request

The conputer control of the extrene positions of the
yarn noving nenbers is evident from page 9, |ast

par agr aph, to page 10, second paragraph, and claim1l of
the original application docunents referring to the
control of the actuators by the conputer, the conputer
determ ning the size and shape of the shed as well as

t he speed of how the shed size and shape is operat ed.

In claiml1 as granted only the term"textile pattern”
is used. Normally this involves only the col our or
weave pattern, determ ned by the operating paraneter
"which warp yarn is lifted when". Due to the use in the
claimof the term"textile pattern” in connection with
the extreme positions of the yarn noving nenbers, which
do not affect the col our or weave pattern, the question
ari ses whether this termshould be interpreted as

invol ving only the col our or weave pattern or also

ot her technical aspects of the woven or knitted cl oth.

The original application has a nunber of references to
the pattern and the design of the cloth in connection
with the extrene positions of the nenbers as well as
with the conputer control thereof, see page 7, second
par agr aph, page 9, |ast paragraph, and page 10, third
par agraph, referring to the shedding of the warp
threads effected by the actuators to achieve a pattern
or design, the possibility of oblique or parabolic
sheddi ng and the introduction of pattern and/or

obl i queness data in the conputer. It is further
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nmentioned in the description (page 11, second

par agr aph) that the conputer provides setting-up
procedures and operation fromany of a w de range of
patterns or the like stored in the conputer. The
original main claimrefers to the conputer controlling
the actuators for the nenbers noving yarn in accordance
with a preselected pattern, design or the liKke.

It is well known that the design of a woven or knitted

cloth involves inter alia:

- the density determ ned by the operating paraneter:
"nunber of weft threads per length of cloth”
(which is linked to the operating paraneter "size
and shape of the shed" because for a high density
of weft threads it is necessary to have a w de
shed openi ng) and

- the texture determ ned by the operating parameter:
"size and shape of the shed" and "obliqueness"”,
i.e. the extent of the extrenme positions of
i ndi vidual warp threads, relative to those of
ot her warp threads.

In view of the above the term"textile pattern” used in
claiml as granted should be interpreted in the sense
of "colour pattern as well as the technical design of
the cloth” and not in the sense of only the "col our
pattern”, as interpreted by the Appellant.

The "operating paraneters” as referred to in claiml
(features 6, 9 and 10) are thus the operating
paranmeters related to the colour pattern as well as

t hose which are related to other design aspects such as
density and texture. The qualification "sel ected"
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relates to the necessity of choosing the operating
paranmeters according to a selected pattern or design

The general indication "operating paranmeters” finds its
basis in the reference in the original description,
page 9, third paragraph, to page 11, second paragraph,
to "pattern data", "obliqueness data", "data regarding
the geonetry of the shed" "data regarding the speed of
operation of the shed", "data regarding the centre or
cl osed shed operation"” and "data for setting up the

| oont'.

O all these data those which are related to the shed
si ze and shape ("obliqueness data", "geonetry data",
"speed data") have to do with the extrene positions of
the nenbers for noving yarn, with the help of the
conputer controlling these positions.

There is thus sufficient basis in the original
application for interpreting "sel ected operating
paranmeters” as paraneters related to the textile
pattern as well as to the extrene positions of the yarn
novi ng nenbers as clainmed in features 6, 9 and 10 of
claim1.

The above interpretation is not at odds with the

decl aration of M Freeman (D13), page 4, point 8, as
argued by the Appellant. This declaration also refers
to the density of the material being determ ned by the
setting of the extreme positions of the nenbers. The
reference to the extrenme positions of the nmenbers not
needing to be altered to suit the actual weave pattern
is correct in that, in the context of the declaration,
"weave pattern” is the sane as "colour pattern”, as
referred to above. The patent in suit, however, refers
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to the overall pattern and design of the cloth, which
al so involves the extrene positions of the yarn noving
menbers to be set and controlled for a specific shed
size and shape, as explained in point 2.1.4.

The Appellant al so argued that there was no di sclosure
in the original application of the conputer changing
the extreme positions of the yarn noving nenbers during
operation of the machine. The Opposition D vision had
considered this to be an inportant distinguishing
feature of the machine according to the patent in suit
when conpared with the disclosure in DI1.

As this feature is not present in the clainms of the
mai n request (nor in those of the first auxiliary
request), this matter need not at this point be further
di scussed, but will be taken into account when

consi dering the anmendnents according to the second
auxiliary request.

The subject-matter of claim1 of the main request being
ot herwi se al so derivable fromthe original application
docunents, the requirenments of Article 123(2) EPC are
ful filled.

First auxiliary request

The anmendnments involve the specification in claiml
that each actuator is independently actuable (feature
5) and in that the nmeans for nonitoring novenent of
each nmenber formpart of a feedback closed loop in a

di agnostic routine, capable of indicating deviation of
normal operation, including incorrect |inear notion
(feature 12). The basis for these features can be found
in page 9, fourth paragraph, and page 4, |ast
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par agraph, to page 5, first paragraph, respectively of
the original application docunents.

The Appell ant has argued that the original application
did not disclose a feedback closed | oop systemin the
control of the extreme positions as there was no

di scl osure of a detection of the actual position of
each of the yarn noving nenbers. Further, there were
only end detectors for the |inear actuators, the heddle
frame or the cord operating the nenber, which were only
capabl e of checki ng whether or not full Iinear
operation was taking place, but not whether

i nternedi ate positions were reached or passed by the
yarn novi ng nmenbers thensel ves.

The original application, in the paragraph bridging
pages 4 and 5, nentions a scanner 7 as sensing neans
following a netal tag 27 on the cord operating the
menber noving the yarn for detecting any departure of
correct novenent of that nenber, i.e. a sensor
providing information on internediate positions. This

i s distinguished fromthe sensing neans 6 detecting any
departure fromfull linear operation of the actuators,
i.e. a pair of end position sensors. Figure 3 shows
this means 17 as a single entity, not as two end
position sensors 6. Page 13, third paragraph, refers to
cord novenent being sensed at 7, 77 to detect

i mredi ately faulty operation or non-operation of the
yarn feeders Y. These too are not drawn as end position
sensors. Page 6, |ast sentence, to page 7, first

par agraph, refers to nonitoring and sensing neans 17
respectively for detecting incorrect novenent of the
hooks 8 and the heddle 8 (i.e. the nenbers for noving
yarn thensel ves) respectively.
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According to page 10, fourth paragraph, to page 11
second paragraph, the machine is controlled by a
conputer, which is able to advise on the managenent and
t he performance of the apparatus and to control the
sequence of operations in connection with a w de range
of patterns, designs or the like stored in the
conputer. The end position sensors 6, for detecting
departure of full linear operation, and the scanner 7,
for detecting departure fromcorrect |inear novenent,
are described as providing feedback form ng part of a
cl osed | oop systemin providing a diagnostic routine.
Fromthis it is evident that the data fromthe sensors
6 and 7 provide an input for the conputer in the
managenent, performance and operation control of the
machi ne. A diagnostic routine for correct (linear)
novenent of the yarn noving nenbers provided by a

cl osed | oop systemcan only function properly if it

i nvol ves data regarding internedi ate positions of these
menbers. As it is nentioned in the indicated passage of
the original application as well as original claiml
that the conputer takes care of the operation contro

of the machine to achieve a selected pattern, design or
the like, any person skilled in the control of weaving
or knitting machines would know that this can only be
achieved if the feedback data from sensor 7 are used to
di agnose and indicate incorrect |inear novenent of the
menbers. This in turn can only be done properly and
accurately if location information on internediate
positions of the yarn noving nenbers is collected.

The amendnents further [imt the subject-matter of
claiml as granted and thus the requirenents of

Article 123(2) and (3) EPC are both fulfilled.

Second auxiliary request
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3.3.1 The anendnents to claim 1l additionally involve the
[imtation of the subject-matter to a weavi ng nmachi ne,
t he specification that the nenbers for noving yarn are
heal ds and that the controlling of the extrene
positions of the healds is for enabling oblique or
par abol i ¢ sheddi ng during operation (feature 10).

3.3.2 At this point it is appropriate to discuss the
Appel l ant' s objection that the original application
does not disclose the possibility of changing the
extreme positions of the heal ds during operation, which
was not relevant for the main and the first auxiliary
request (see point 3.1.6). In the present claiml this
is now nentioned in feature 10 ("thereby to enable
obl i que or parabolic sheddi ng during operation").

According to the original application the conputer
controls the extrenme positions when oblique or

par abolic shedding is required and it is capable of
controlling the operation of the machine in accordance
with a presel ected pattern or design which can be
"called up instantly for i medi ate use". The speed of
how t he shed size and shape is operated is al so
programmabl e in the conputer. To a skilled person this
inplies that during operation it can be switched from
one pattern or design to another or from one shed
configuration to another. In the Board' s opinion this
inplies that changi ng of the extrene positions during
weavi ng i s possible.

The basis for these anendnments can be found in the
original application, page 6, |ast paragraph, to
page 7, first paragraph and page 10, third paragraph,
to page 11 second paragraph.

2324.D Y A
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The amendnents to the nethod claim (now claim 12)

i nvol ve identical features as introduced/ anended in the
apparatus claiml, and their basis in the original
application can therefore be found in the passages

al ready referred to above.

As the anmendnents al so involve further limtation of
the subject-matter of these independent clains, the
requi renents of Article 123(2) and (3) EPC are

ful filled.

The amendnents to the description and Figures represent
acknow edgenent of the prior art for the purposes of
Rul e 27(1)(b) EPC, consistency of wording between the
clainms and the description (Article 84 EPC) and the

del etion of enbodi nents no |onger falling under the
wording of the clains (Article 84 EPQC)

The Appel |l ant has argued, regarding clainmns 2 and 13 of
this request, dependent on claim1 and claim 12
respectively, that the original application, page 9,
third and fourth paragraphs, disclosed the clained
third intermedi ate position of the healds only in
connection with the machine not being in operation. In
vi ew of the anended wording in a preceding feature
("thereby to enabl e oblique or parabolic shedding
during operation”), the additional possibility of
noving the healds into this third internediate position
during weavi ng operation was now cl ai ned, which was not
justified in respect of the original application, nor
did it make technical sense.

The Board is not of the sanme opinion. The reference in
clainms 1 and 12 to enabling oblique or parabolic
sheddi ng "during operation” relates only to the
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possibility of nodification of the first and second
extrenme positions during operation. The capability of
the conputer control to nove the heald in a

presel ectabl e manner into either the first, second or a
third (internediate) position as it is nowclainmed in
claims 2 and 13 is a feature in its own right, not
related to an ongoi ng weavi ng operation of the nmachi ne.
Moreover, contrary to the opinion expressed by the
Respondent, the indicated passages of the original
description clearly state that the third position
applies to the machi ne not operating, nanmely during

t hreadi ng of warp threads or |onger periods of
standstill.

Sufficiency of disclosure (Article 83 EPQC)

The patent in suit concerns weaving or knitting

machi nes. The person skilled in this field of

t echnol ogy can be expected to know that, in setting up
a loomor a knitting machine to achieve a specific
colour pattern, density and texture of the cloth to be
woven or knitted, he has to sel ect operating paraneters
and to enter data in the conputer control of the

machi ne. These are, according to the patent in suit
(colum 6, line 3, to colum 7, line 14):

- col our pattern data (which warp thread is lifted
or |owered at which point in tine),

- shed size and shape data (the relative extrene
positions of the warp threads at which point in
time),

- data regardi ng the speed of change of shed size
and shape,
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- setting up data,

- data regarding the centre or closed shed position.

This is considered sufficient indication in the patent
in suit for a skilled person setting up a loomas to
whi ch operating paranmeters are inportant and which data
shoul d be introduced in the conputer control of the
machine, in particular the data determ ning the shed
size and shape for the control of the extrene
positions.

The Appellant argued that the patent in suit did not
supply the skilled person with information on howto
detect internmedi ate positions of the yarn noving
menbers. Apparently intelligent actuators were used in
actual practice, as was al so argued by the Respondent.
About such actuators there is, however, no information
in the patent in suit.

The use of intelligent actuators providing position
information thenselves is not disclosed as such in the
patent in suit, but is also not necessary for carrying
out the invention. This is because the references to

t he scanner (7) or the sensing neans (17) detecting any
departure from correct novenent of the yarn noving
menbers (heddl es or hooks 8) in colum 3, line 56, to
colum 4, line 10 and colum 4, line 51, to columm 5,
line 12, are considered sufficient information to the
skill ed person regardi ng which internediate position
detecting nmeans are required.

It is therefore considered that the requirenments of
Article 83 EPC are fulfilled by the patent in suit.
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Mai n request - Novelty of claim1l

D1 di scloses a loomwhich is a fabric form ng machi ne
havi ng conputer controlled (Figure 5) notors ML and M2
novi ng nenbers for nmoving yarn (heald franes) to forma
fabric of a selected pattern (page 2, line 8, and

page 3, line 13). There is a plurality of electric
actuators, nanely two (ML and M2) in the formof either
I i near induction notors, linear DC notors, |inear
oscillatory actuators, |inear pulse notors or
synchronous |linear notors (page 5, point (7)). These
are electronically controlled by the conputer and the
nmotor drive circuits (Figure 5). Each actuator is
connected by connection neans in the formof a heald
frame to the healds for linear novenent of the heal ds
between a first (top) and a second (bottom extrene
position. The conputer has nenory neans ROM 11 for
storing data (the control programfor the selected
weave) and RAM 12 for storing data regarding the angle
at rest at the extrene positions, the opening formng
timng, the opening angle and the size of the opening
(see page 4, lines 9 and 10, 29 to 31 and 44),
representing sel ected operating paraneters for
produci ng a preselected textile pattern or design.
Naturally a conputer has data transfer means for
inputting the data into the nenory. As it is a loomthe
conputer controls the notors of the heald franes in a
presel ectabl e manner, according to the chosen pattern
and the design, i.e. in dependence on the pattern and
design data so that the healds are noved into a

sel ected one (top or bottom of the two extrene
positions (see page 3, lines 26 to 28). The extrene
positions are variable in response to the sel ected
operating paraneters for that particular sel ected
pattern or design, as is derivable fromthe disclosure
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that the angle at rest, the opening size and the
openi ng angl e can be changed by altering the respective
data in the conputer. As these data are stored in the
conputer controlling the actuation of the heald franes
and a change therein leads to a different opening
angl e, opening size or angle at rest, it can only be
concl uded that the conputer controls the extrene
positions of the heald frames and consequently of the
heal ds. The novenent between the extreme positions of
each heald frame is nonitored by sensors 17a, 18a
co-operating with magnetic scales 20a and 2la (page 5,
lines 18 to 41), in response to actuation of the
associ ated actuator ML, M2 by the conputer, to indicate
devi ation of said novenent from normal operation. As
regards the latter, page 5 Ilines 37 to 41, nake clear
that the velocity of the heald franmes is nonitored and
adjusted, if necessary, and that the operating
direction of the heald frames is nonitored, which is
"useful in the prevention of malfunction”. Both can
only nmean that deviation fromnornmal operation
(incorrect velocity, incorrect direction of novenent)
is indicated so that corrective neasures can be taken

Thus, all features of claim1l of the main request are
di sclosed in D1 and the subject-matter of claiml is
t herefore not novel.

In its decision the Qpposition Division concluded that
the subject-matter of claiml differed fromthe

di sclosure of D1 in that the extrene positions were
controlled by the conmputer and the machi ne according to
D1 did not allow changing of the extrene positions
during weavi ng, whereas the machine according to
claim1l1 did, and that only the novenent of the heald
frames, but not of each heald, was nonitored (Reasons
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point 5.2). The Respondent relied thereon in support of
its contention in the appeal that the subject-matter of
claiml1l was novel.

5.2.1 However, there is no nention in claim1l of the main
request that the varying of the extrenme positions can
t ake pl ace during operation of the machine. Thus, this
cannot be a feature distinguishing claiml from DL1.

5.2.2 The conmputer control of the extrene positions is
evident fromDl where it refers to the possibility of
setting the size of the opening freely by detecting the
signal from nmagnet scal e 20a and changing it (page 5,
lines 34 to 37). The magnet scal e 20a and the sensor
17a operate such that the nunber of magnets which pass
t he sensor 17a, which has a position on the centre warp
line, is counted. In the Board' s opinion this can only
mean that changi ng the opening size is perfornmed by
altering the nunber of magnets counted before the
direction of novenent of the heald franme is changed.
FromDl it is clear that the whol e operation of the
machine is controlled by the conmputer having a nenory
in which data regarding operating paraneters rel ating
to the opening size, opening angle and angle at rest
are stored (see page 3, lines 9 to 38, and page 4,
lines 29, 30 and 40 to 44)). Thus, if D1 states that
t he opening size can be set, this neans that such data
(i.e. nunber of magnets of nmagnet scal e 20a count ed)
shoul d be introduced in the nenory of the conputer,
which will then control the opening size with the help
of the actuator ML, the magnetic scale 20a and the
sensor 17a. This nmeans that the extrene positions of
each heald frame are set and controlled by the
conputer. Figure 10 of D1 shows a nunber of those
internedi ate extrene positions for different opening

2324.D Y A
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si zes of the shed.

| f the machine according to D1 nonitors the novenent of
t he heald franmes, the novenent of each heald is
nonitored therewth. Claim1 under discussion does not
mention the individual nonitoring of the novenent of
each heald. Moreover, it cannot be interpreted in that
sense either, as the description of the patent in suit,
colum 5, lines 24 to 36, and Figure 4, discloses an
arrangenment in which two actuators nove heald frames in
the sane way as in the machi ne disclosed in DL.

The Respondent further argued that the actuators
according to D1 were not able to nove the heald franmes
into a selected one of the extrene positions, as they
were |inear induction notors |iable to overshoot at the
end positions, necessitating nmechanical stoppers to
stop and hold the heald franes in those positions.

However, the patent in suit does not provide a basis
for such a restricted interpretation of the term™"into
a position", in the sense of "w thout any overshoot",
as neither the patent (nor the original application for
that matter) uses this wording in that context.
Furthernore there are enbodi nents involving a spring 5
in the cord formng the connection neans between the
actuator and the heald or the heald frane. In such a
case it is not guaranteed that there is no overshoot
nor that the heald or heald frame always arrives
exactly at the extrenme position.

In any event, Dl discloses not only linear induction
not ors, but a nunber of other linear notors (see

page 5, point 7) of which it cannot be said that they
| ead to problens concerning stable end positions as do
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i near induction notors. Linear pulse notors are for
exanpl e better able to nove heald franmes "into" end
positions, i.e. with little or no overshoot.

Furthernore, D1 recognises the need to arrive at the
specific end points correctly in that the control of
the actuators is such that the franes are decel erated
before the end points to produce a "sl ow novenent
approximating to stopping"” (page 5, point (3)). It also
mentions that over-run should be taken into account
when end-position sensors are used (page 3, line 3).

The Respondent further argued that the | oomof D1 did
not allow for detection of the actual position of the
heald franes as it relied on velocity control instead
of position control which it considered the machine
according to the patent in suit to do.

The wording of feature 12 of claim 1 does not allow for
such a limted interpretation as it refers, conbined
with feature 11A, to nonitoring "novenent of the

heal ds", not nonitoring "position of the heal ds".

Equally, in the loomdisclosed in D1 the velocity of

t he conbined healds in the heald franes is nonitored
and adjusted and the operating direction of these
franmes (page 5, lines 38 to 41) is nonitored to prevent
mal function. This cannot be interpreted other than
"monitoring novenent”. If malfunction is to be
prevented it is evident that deviation of the intended
velocity or intended direction of novenent is indicated
within the control as a deviation fromnormal novenent,
so that the velocity can be adjusted or the direction
of actuation can be corrected.
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Fromthe wording of feature 8 of claim1 ("first and
second extrene positions being controlled by said
conputer means in response to stored data") it cannot
be inferred either that the conputer can only perform
this with position control; this can very well be done
with data |ike "nunmber of nmagnets passed” as discl osed
in D1, which is a neasure of the size of the shed
openi ng, thus of the extrene positions.

The Respondent further argued that the weaving nmachi ne
according to claiml1 differs itself fromthe | oom
disclosed in D1 in that it had a cl osed-1oop control of
t he actuation of the yarn noving nenbers, acting on
internedi ate position information, whereas the | oom of
D1 only had end position sensors giving the order to
change the direction of novenment of the heald frames at
t he extreme positions, which could not be considered as
a cl osed-1oop control system (D10A).

These subm ssions are not considered convincing for the
foll ow ng reasons:

Firstly, the wording of claim21 does not allow for the
conclusion that a closed-loop control systemis

i nvol ved, as such a control is not nentioned
explicitly, nor can it be considered inplied by the
sinple use of the wording "control” in the claim

Secondly, D1 discloses not only the end position
sensors 7a, 7b, 8a, 8b, but also the magnetic scal es
20a, 2l1a with the sensors 17a, 18a. These are
specifically nentioned for "setting the opening size
freely" and "changing the opening state to internedi ate
positions". For this the sensors 17a, 18a on the centre
warp |ine need not be noved, only the data regarding
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t he nunber of magnets counted need be changed in the
conputer (RAM 12). As the actuators M, M are
controll ed by the conputer this change in setting wll
result in a control action on the actuators taking
account of these new settings.

Thirdly, neither feature 12 nor features 9 or 10 of
claiml refer explicitly to the fact that internediate
position information is collected and used in the
control of the extreme positions of the actuators or
inmply as nmuch. Features 9 and 10 rather define what is
di sclosed in D1, nanely that the extrene positions are
set by the conputer according to the nunber of nagnets
counted without further nonitoring of the position
(feature 12 only refers to nonitoring "novenent", not
noni toring "position").

As the subject-matter of claiml of the main request is
not novel for the above reasons, this request cannot be
al | owed.

First auxiliary request - Novelty (claim1)

This claimdiffers fromclaim1l of the main request by
the additional features that each actuator is

i ndependently actuable (feature 5) and that the neans
for nmonitoring novenent formpart of a feedback closed
| oop in a diagnostic routine and that these are al so
capabl e of indicating incorrect |linear notion

(feature 12).

D1 does not nention explicitly that the weaving nachi ne
i s capabl e of providing i ndependent novenment to each
heald frane. However, it follows fromthe introductory
portion of Dl that there are no nechani cal |inkages
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between the heald frames, as it is the object of the
machi ne disclosed in D1 to avoid these. Further, each
heald frane has its own actuator (ML, M), which is
controlled by its owm control circuit 13, 14 (see
Figure 5 and page 3, lines 18 to 23). Page 6, second
par agraph, nentions, in connection with each heald
frame being directly driven by its own actuator, that
all paraneters (weave, opening formng timng, angle at
rest, angle of opening) could be changed easily. This
can only mean that each actuator is independently
actuable. The reference in D1 to "plain weave" relied
on by the Respondent nerely neans that if one warp yarn
is in the upper position, the next should be in the

| ower position. To a skilled person this is nerely an
exanpl e of a possible weave, but does not inply that
the actuators of the heald franes are al ways
nmechanically or electronically |inked.

The means for nonitoring novenent of the heald franes
17a, 18a, 20a, 2l1a known from D1 provide information to
the control conputer about the velocity of the heald
frame and the direction of novenent of the heald frane
(page 5, lines 34 to 41), which is described as useful
in the prevention of malfunction. In the Board's
opinion, this means that there is a diagnostic routine
in respect of the velocity and the direction of
nmovenent, using the signal com ng back (feedback of
information) fromthe sensors of the nonitoring neans.
The velocity, for instance, is then adjusted. If

mal function in respect of the direction of novenent is
to be prevented, the actual direction of novenent nust
be indi cated somewhere and conpared with the settings
t herefor.

Therefore, these known nal function prevention neans
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have to be considered equivalent to "part of a feedback
closed loop in a diagnostic routine for nonitoring
nmovenent indicating deviation of the novenent from

nor mal operation”.

The only feature by which the subject-matter of claiml
of the first auxiliary request differs fromDl is that
t he means for nonitoring novenent are capabl e of
"indicating incorrect linear notion". As already

di scussed in point 3.2.2, this can only be done
correctly if information on the l|ocation of the yarn
nmovi ng nenbers at internediate positions is provided.
The magnetic scal es and sensors of the | oom di scl osed
in D1 do not provide such information. FromDl it can
only be unanbi guously derived that the control is based
on counting magnets that pass the sensors on the mddle
line, not which nmagnet actually passes the sensor at
that specific nmoment. In D1 there is no nmention or
suggestion of specific nmagnet information.

The Appel | ant suggested that "nonitoring and adjusting
the velocities" as referred to in D1 inplied a cl osed-
| oop control systemfor the velocity of the heald
frame, which was equivalent to indicating incorrect

I i near notion.

As al ready expl ained, the Board considers that to a
skilled person the disclosure in D1 of nonitoring and
adjusting velocity does not point to providing
information on the actual position of the heald franes,
as iIs necessary for indicating incorrect |inear notion.
Vel ocity information is not identical with position
information. It may very well be in the formof tine

el apsed (between two magnets in the nmagnetic scale) or
nunber of magnets passed and counted in a specific
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l ength of tine.

However, contrary to what was argued by the Respondent,
the wording of the claimdoes not inply that the
actuators are closed-1oop controlled. There is only a
menti on of a feedback closed |oop in a diagnostic
routine, not a feedback controlling the input of the
actuators.

Thus the subject-matter of claim1 of the first
auxiliary request is novel over D1. As this claimis
not allowable for |ack of inventive step over D1, see
bel ow, the question of novelty over the other

di scl osures available in these appeal proceedi ngs need
not be consi der ed.

First auxiliary request - Inventive step (claim1)

The starting point for the discussion on inventive step
of the subject-matter of claim1 of this request is
limted to D1 as closest prior art. The subject-matter
of claiml differs fromDl only in that the nmeans for
nmoni tori ng novenent of the yarn noving nenbers are al so
capabl e of indicating incorrect |inear notion, which
inplies the provision of information on the actual
position of the yarn noving nenbers.

This feature solves the problemexisting in the machine
disclosed in D1 that the control of the extrene
positions of the heald frames is not accurate as it
operates on the basis of counting magnets of the nagnet
scale fixed to the heald frame, which does not give an
i ndi cation of the actual position of the heald frane.

However, it is a standard task for the skilled person



- 37 - T 1124/ 97

in the control of weaving machines to inprove accuracy
of the control of the heald franmes, particularly where
si ze and shape of the shed is addressed in D1 as

i nportant paraneters to be set, nonitored and
control | ed.

7.4 Col l ecting actual heald frane position information,
which is information directly linkable to the shed
size, angle at rest and angle of opening, for use in
the control of the novenment of the heald franmes, wll
be the first option available to the skilled person. He
can therefore be expected to inplenent a position
nonitoring systemin the control of the novenent of the
heal d franes, e.g. by nunbering the magnets on the
magnet scales. In doing this he will arrive at the
subject-matter of claim1 of the first auxiliary
request .

The subject-matter of this claimtherefore does not
i nvol ve inventive step. For that reason the first
auxi liary request cannot be all owed.

8. Second auxiliary request - Novelty (claim1l)

8.1 The subject-matter of claim1 according to this
request, conpared with claiml1l of the first auxiliary
request, differs further fromDl by the features that
the machine is a weaving machi ne, that each heal d has
an i ndependent actuator, the first and second extrene
positions of each heald are controlled by the conputer,
t hereby to enabl e oblique or parabolic shedding during
operation, and the nmeans for nonitoring novenent of
each heald formpart of a feedback closed | oop system
in a diagnostic routine.

2324.D Y A
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The addition in feature 11 of the word "systeni to the
"feedback cl osed | oop" as conpared with this feature in
claiml1l of the first auxiliary request does not change
it in a technical sense, and therefore does not need
further discussion. This also applies to the change in
wording from"incorrect notion" to "incorrect

nmovenent " .

As the subject-matter of claim1l of the first auxiliary
request is already novel over Dl and the subject-matter
of claim1l1l of the second auxiliary request is limted
by further technical features, the latter consequently
presents novelty over D1 as well.

For the purposes of novelty, since the subject-matter
of claim1l of this request is limted to a weaving
machi ne, only the docunents relating to such machi nes
need be taken into account. Docunents D15 and D16 are
t herefore not considered further.

D18 does not disclose the variability of the extreme
positions of the warp threads; D19 appears to disclose
obl i que shedding in Figure 1, but does not disclose how
this is technically achieved, in particular no
nmonitoring nmeans formng part of a feedback closed | oop
systemin a diagnostic routine indicating deviation of

t he nmovenent from normal operation, including incorrect
| i near novenent, are disclosed.

O the docunments produced by the Appellant in the
opposition proceedings (D2 to D9), none are relevant to
t he question of novelty of the subject-matter of
claiml1l of this request as they do not disclose

vari abl e extrene positions for individual healds.
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The subject-matter of claim1 of the second auxiliary
request is therefore novel.

Second auxiliary request - Novelty (claim 12)

The subject-matter of independent nethod claim 12 for a
met hod of controlling the novenent of healds in a
weavi ng machi ne consists of the technical features of
product claim11, now worded in the form of nethod
steps. As these features are the functional equivalents
of the features of claim1l and none of the docunents
avai l able in these proceedi ngs discloses all features
of this claim the subject-matter of claim12 is also
novel .

Second auxiliary request - Inventive step (claim1l)

In determ ning the closest prior art, the Boards of
Appeal generally consider that it nmust be directed to

t he sane purpose or effect as the invention clainmed. In
t hat respect the docunents related to knitting machi nes
(D15 and D16) are no longer relevant as a starting
point for the discussion of inventive step as they do
not relate to weavi ng machi nes enabling oblique or

par abol i ¢ sheddi ng.

O the docunents related to weaving machines D1 is
considered closer prior art than D18 or D19, as it
addresses the question of shed size and shape expressis
verbis. D18 is totally silent about this feature and
D19 appears to show oblique shedding in Figure 1, but
contains no information on whet her such shedding is
actual ly envi saged, nor a further disclosure of the
techni cal features necessary to achi eve oblique
sheddi ng. The argunments of the Appellant, based on the
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conbi nation of the teachings of D18 together with
either D15 or D16, therefore require no further
di scussi on.

The remai ni ng docunents are even nore renote than the
above- nenti oned docunents. For the discussion of
inventive step therefore D1 remains the docunent
representing the closest prior art.

The subject-matter of claim1 of this request differs
fromDL in that:

- inplicitly internediate position information is
collected so as to nonitor novement of each heal d
to indicate incorrect |inear novenent thereof,

- each heald has its individual actuator
i ndependently controlled by the conputer, by which
the extreme positions of the heald can be varied
to enabl e oblique or parabolic shedding during
oper ati on.

These features achi eve the object of accurately
setting, nonitoring and controlling (in the sense of
varying), during weaving, the extrene positions of each
war p yarn.

| ndi vi dual actuation of warp yarns in weaving nmachines
is as such known, see for exanple D18 and D19. The
application of the teaching of one of these docunents
to the weaving machi ne disclosed in D1 woul d, however,
require such extensive redesigning of the weaving
machi ne that it cannot be expected of the skilled
person to contenplate this or to do this w thout the
exercise of inventive skills. This is all the nore so
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since it is evident fromthese docunents that they do
not contain a teaching specific enough to arrive at

i ndi vidual setting, nonitoring and control of the
extreme positions of each heald, or that they disclose
the feature of varying the extreme positions during
oper ati on.

If the skilled person starting from Dl cannot be
expected to turn to teachings in the technical field of
weavi ng machines related to individual actuation of
heal ds, a fortiori he will not turn to disclosures in
the nore renoved field of knitting machi nes. The

conbi nation of teachings of DL with either D15 or D16
woul d therefore not be contenplated by the skilled
person.

The subject-matter of claim1 of the second auxiliary
request therefore involves an inventive step.

Second auxiliary request - Inventive step (claim12)

The subject-matter of independent nethod claim 12 for a
met hod of controlling the novenent of healds in a
weavi ng machi ne consists of the technical features of
claim1l of the second auxiliary request, now worded in
the formof nethod steps. As these features are the
functional equivalents of the features of that

cl aimand none of the docunents available in these
proceedi ngs al one or in conbination suggest such a
conbi nation, the subject-matter of claim12 al so
presents an inventive step.

The second auxiliary request can therefore be all owed.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The main and first auxiliary requests are rejected.
3. The case is remtted to the first instance with the

order to maintain the patent on the basis of the
fol |l owi ng docunents:

Cl ai ns: 1 to 20 according to the second
auxiliary request submtted in the oral

pr oceedi ngs,

Descri ption: colums 1 to 8 as submitted in the ora
pr oceedi ngs,

Dr awi ngs: Figures 1 to 6 as submitted in the oral
pr oceedi ngs.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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