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Summary of Facts and Subm ssi ons

Wth decision of 6 June 1997 the exam ning division
refused European patent application No. 94 830 356.6
according to Article 97(1) EPC since the independent
claims did not conply with Articles 52(2)(b) and 82
EPC, and did not define novel or inventive subject-
matter in the |ight of

D1: DE-A-3 919 514
D2: WO A-89/01857

. Agai nst the above decision the applicant - appellant in
the follow ng - appealed on 18 July 1997 paying the
appeal fee in due tinme and filing the statenent of
grounds of appeal on 25 Septenber 1997.

L1l Fol | owi ng oral proceedings before the board held on
10 February 2000, in which the board decided to
continue the proceedings in witing, the appellant
filed clains 1 to 4 and an anended description with
pages 1 to 7, received on 17 April 2000, to overcone
the board's objections raised in the Comrunication
pursuant to Article 11(2) RPBA of 13 August 1999 and in
t he oral proceedings.

| V. Claim1 reads as follows (linguistically anended i.e.
i ntroduction of "an" before "adjacent row' at the end
of claim1l):

"1) A nethod of flooring using individual strips (1) of
the type consisting of a |ayer of |ow cost wooden
material (2) acting as the base for a row of elenents
intop quality wod (3) positioned one after the other,
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said strips (1) being laid in end-to-end rel ati onship
in rows to produce a perfectly continuous and regul ar
pattern in which no lines of abutnment of adjacent
strips in any row coincide with |ines of abutnent of
adj acent strips in an adjacent row."

The appel | ant requested to set aside the inpugned
decision and to grant a patent on the basis of:

- claims 1 to 4, received on 17 April 2000;

- description pages 1 to 7, received on 17 Apri
2000;

- Figures 1 to 7 as originally filed.

Wth respect to the prior art disclosed in (Dl) and
(D2) the appellant essentially argued as foll ows:

- in (Dl) prefabricated strips consisting of |ow
cost wooden material acting as the base for a row
of top quality wood positioned one after the other
are assenbled side by side to obtain a board, see
Figure 1 thereof;

- when a simlar board is abutted against a first
board in order to obtain a conplete flooring
irregular lengths of these boards are abutted on
one |ine;

- this line of abutnent is not only clearly visible,
but also rather constitutes a line of
di scontinuity;
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- (D2) deals with panels being conposed of | ow cost
base material and of knotfree top quality wooden
strips without, however, paying attention to the
questions linked to the abutment of individual
strips and to discontinuities between nei ghboured
strips;

- summari zing, claim2l defines novel and inventive
subject-matter with respect to the above prior
art.

Reasons for the Deci sion

1

2.2

2.3

1241.D

The appeal is adm ssible.

Arendnent s

Claim1 is now based on a nethod of flooring instead of
"a wooden flooring strip ..." according to EP-AL-
0 637 659 and its claim1.

Since EP-Al1-0 637 659 clearly does not only disclose an
i ndividual strip "1" but rather deals wth the issue of
how t hese individual strips can advantageously be laid
on a support area (floor) nothing has been added t hat
was not originally disclosed when changi ng the patent-
category of claim1l, Article 123(2) EPC.

Claim1 nmakes it clear that specific attention is
necessary by the floor-nmaker to avoid discontinuities
bet ween nei ghboured strips since claim1 prescribes
that the abutnments do not coincide, see Figures 3 and 6
of EP-A1-0 637 659.
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Novel ty

(Dl1), see its Figure 1 and its preassenbl ed board or

bl ock of adjacent strips, cannot avoid the coincidence
of abutments when nei ghbouring boards or bl ocks are
laid to forma floor systemso that the nethod of
claiml is not known from (D1).

This is also true for (D2) which docunent is rel evant
for the construction of a single strip but not for a
nmet hod of flooring using individual strips avoiding
detrinental abutnent-Ilines.

Summari zing, the subject-matter of claim1l1l is novel
within the nmeaning of Article 54 EPC

Article 52(2)(b) EPC

Claim1 relates to a nmethod of flooring and achi eves a
floor systemw thout discontinuities since coinciding
abutnments are excluded. Since a discontinuity in a
floor systemis a crucial issue to be observed - nanely
by the fact that noisture can penetrate into the

i ndi vidual strips being a conposition of two kinds of
wood (cheap base material and expensive top | ayer of
wood) - the discontinuities of the floor systemare the
weak point of a floor system

Shoul d the adhesive fail in the area of the above

di scontinuities then the coincidence of abutnents of
nei ghboured strips is also a point in which detrinental
effects are concentrated.

Even if the nmethod of claim1l as a side effect may al so
have an aesthetic effect the teaching of claim1l is
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clearly technical and not contradictory to the
provi sions of Article 52(2)(b) EPC

Article 82 EPC

In addition to the objection under Article 52(2)(b) EPC
t he i mpugned decision dealt with the objection under
Article 82 EPC, i.e. lack of unity of invention.

Thi s objection - whether justified or not - has

conpl etely been overcone by the appellant by rewording

the clains. Clains 2 to 4 are dependent clains so that

according to the "Guidelines", G111, 7.8, an objection
under Article 82 EPC is no |longer to be raised.

| nventive step

The drawbacks of the prior art docunents are already
di scussed in above renarks 2.3, 3.1, 3.2, 4.1 and 4. 2,
namely the occurrence of coinciding abutnents with
respect to nei ghbouring strips.

The objectively remai ning technical problemto be
solved by the invention is therefore to overcone the
above drawbacks of the prior art flooring systens.

The solution to this technical problemis laid down in
claiml; clains 2 to 4 relate to enbodi nents t hereof
with respect to the lengths of the top quality strips
and to the pattern of natural fibres.

Nei ther (D1) nor (D2) whether singly or in conbination
woul d | ead a skilled person to the nethod of claim1
since these docunents do not disclose how the probl ens
underlying the clainmed invention can be overcone.
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In particular, neither of docunments (Dl) nor (D2)

di scl ose any indication as to how the person skilled in
the art, using preforned flooring strips, can produce a
flooring systemhaving a perfectly continuous and
regul ar pattern wi thout having coinciding join |lines
ext endi ng across adj acent strips.

In (D2) the person skilled in the art is taught how to
produce individual strips of irregular pattern which
clearly cannot be laid together to forma regular
pattern. In (D1) he is taught how to preassenble
regular strips into boards or bl ocks of regular pattern
whi ch can then be laid easily end-to-end adjacent to
each other to cover large surfaces. But this of course
produces exactly the coinciding lines of join or

abut rent and the consequential weaknesses which the
present patent w shes to avoid.

Summari zing therefore, the nethod of claim1l is novel
and is based on an inventive step within the neaning of
Article 56 EPC. Claim1l is therefore all owable.

Clainmns 2 to 4 relate to enbodi nents of the nethod of
claim1l so that they are all owabl e as dependent cl ai ns.

Apart from mnor |inguistic amendnents carried out by
t he board the description is also in order for grant in
conmbi nation with the drawings as originally filed.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to grant the patent with the foll ow ng docunents:
clainms: 1 to 4, received on 17 April 2000, whereby
"an" is inserted before "adjacent row' and "l ayed"
is replaced by "laid";
description: pages 1 to 7, received on
17 April 2000, with the foll ow ng anendnents:
page 1. - replace "rows" by "row' in the title and
inline 3;
- repl ace "l ayed" by "laid" in line 5;
- insert "an" before "adjacent row' in
line 9;
page 5: repl ace "on" by "one" in |ine 30;
page 6: separate "ofone" and "theitem in |ines
7 and 10 into "of one" and "the itent.
drawing: Figures 1 to 7 as originally filed.
The Regi strar: The Chai r man:
1241.D .
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A. Counillon C T. WIson

1241.D



