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Summary of Facts and Subm ssi ons

2886.D

The appellant (= proprietor of the patent) | odged an
appeal against the decision of the Qpposition Division
revoki ng European patent No. 0 347 245.

An opposition had been filed by the respondent

(= opponent) agai nst the patent as a whol e and based on
Article 100(a) and (c) EPC since the subject-matter of
the patent in suit allegedly extended beyond the
content of the application as filed and did not involve
an inventive step. The opposition referred to the
foll owi ng docunents (using the referencing of the
Qpposi tion Division):

D1: US- A-4 259 434

D2: EP-A-0 095 416

D3: EP-B-0 080 659

D4: FR-A-1 081 179, and

D5: GB-A-1 495 745.

The opponent's objection under Article 100(c) EPC
havi ng no | onger been maintained at oral proceedi ngs
before the first instance, the Opposition D vision held
that the grounds for opposition nentioned in

Article 100(a) EPC prejudiced the mai ntenance of the
contested patent in that the subject-matter of claiml
as granted was not inventive with respect to the prior

art disclosed in docunents D1 and D2.

In accordance with the parties' auxiliary requests,
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oral proceedi ngs were appointed by the sumons dated
4 August 2000.

In a subsequent comuni cation dated 6 Septenber 2000,
the Board expressed its doubts as to whet her anended
claiml1 filed with the statenent of grounds of appeal
coul d be considered adm ssible under Article 123(2) EPC
since it appeared fromthe original application
docunents that the newly added feature concerning the
[SIO]/[MO ratio of the devel oper had only been

di scl osed in conbination with a specification of the
Si O, concentration.

Mor eover, the Board held the provisional view that
docunent D1 constituted the nost relevant prior art
fromwhich the subject-matter of amended claim1l in
substance only differed in that the automatic

devel opi ng machi ne was of dipping type and was provided
with a plate for reducing contact between air and the
surface of the al kaline devel oper in the tank, said

pl ate shielding at | east 60% of the whol e devel oper-air
interface. Said differences seened to relate to the
prevention of carbon di oxi de absorption causing
deterioration of the devel oper properties - an effect
whi ch was al ready nmentioned in docunent DL.

Si nce automati c devel opi ng machi nes of the dipping type
havi ng shielding plates for preventing devel oper-air
contact were known fromthe remaining prior art, in
particul ar from docunment D2, the discussion at the oral
proceedi ngs, should focus on whether or not the use of
such alternative devel opi ng machi nes and the
specification of the anbunt of shielding required was
obvious for a skilled person in view of the problem
posed with respect to the closest prior art.
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As a reaction to that conmunication, the appellant
filed an auxiliary request with its letter dated

28 Septenber 2000, claiml1l of the auxiliary request
havi ng been nore restricted. Conplete sets of patent
docunents in accordance with the main and auxiliary
requests were then submtted with the appellant's
letter of 29 Septenber 2000.

Oral proceedi ngs took place on 4 COctober 2000. During
the oral proceedings, the appellant submtted a further
auxiliary request. At the end of the oral proceedings,
t he Board's decision was given.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained as
amended on the basis of the clains and description
pages filed as main and auxiliary requests with the
letter dated 29 Septenber 2000, or on the basis of the
second auxiliary request filed at the oral proceedings.

The respondent requested that the appeal be dism ssed.
The wording of claim1l according to the respective
requests on file at the time of the present decision

reads as foll ows:

Mai n Request

"1. A nethod for devel opnent processing a presensitised
plate for use in making a lithographic printing plate
conprising the steps of:

(i) image w se exposing to light a presensitised plate
conprising an al um num pl ate having an anodi zed | ayer
of 0.5 to 6 g/nt and a |ithographically suitable

phot osensitive | ayer on the anodi zed | ayer; and

(i1) devel opment processing the exposed presensitised
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plate at a tenperature of 28 to 40°C utilizing a
conveying type automati c devel opi ng nmachi ne whil e
conveying and dipping the plate in an al kaline

devel oper having a pH of not less than 12 charged in a
tank, and while appropriately supplying a repl enisher
to the tank, the machine being provided with a plate
for reducing contact between air and a surface of the
al kal i ne devel oper in the tank so as to renpve non-

i mage areas of the photosensitive |layer and the plate
providing a rate of shielding of the devel oper surface
for preventing the contact between the devel oper and
air which is not |less than 60% of the whol e devel oper -
air interface; wherein the devel oper and the
repl eni sher are aqueous solutions of an al kali netal
silicate, where the ratio [SIOQ]/[MQ of the devel oper
ranges from1.0 to 1.5, and the ratio [SIO]/[ MO of

t he repl enisher ranges fromO0.6 to 1.5, wherein [Si O]
is the nolar concentration of SiO and [MQ is the
nmol ar concentration of an alkali metal oxide MO "

First Auxiliary Request

"1. A nethod for devel opnment processing a presensitised
plate for use in making a lithographic printing plate
conprising the steps of:

(i) image W se exposing to light a presensitised plate
conprising an alum num pl ate having an anodi zed | ayer
of 0.5 to 6 g/nt and a |ithographically suitable

phot osensitive | ayer on the anodi zed | ayer; and

(i1) devel opment processing the exposed presensitised
plate at a tenperature of 28 to 40°C utilizing a
conveying type automati c devel opi ng nmachi ne whil e
conveying and dipping the plate in an al kaline

devel oper having a pH of not less than 12 charged in a
tank, and while appropriately supplying a repl enisher
to the tank, the machine being provided with a plate
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for reducing contact between air and a surface of the
al kal i ne devel oper in the tank so as to renpbve non-

i mage areas of the photosensitive |layer and the plate
providing a rate of shielding of the devel oper surface
for preventing the contact between the devel oper and
air which is not |less than 60% of the whol e devel oper -
air interface; wherein the devel oper and the
repl eni sher are aqueous solutions of an al kali netal
silicate, where the devel oper has a concentration of
SiO of 1 to 4 %by wight and the ratio [SIiO]/[MQ of
t he devel oper ranges from1.0 to 1.5 and the
repl eni sher has an al kali strength equal to or nore
than that of the developer, and the ratio [Si O]/[ MO
of the replenisher ranges from0.6 to 1.5, wherein
[SiOQ] is the molar concentration of SiG, and [MJ is
t he nolar concentration of an alkali netal oxide MO "

Second Auxiliary Request

"1. A nethod for devel opnent processing a presensitised
plate for use in making a lithographic printing plate
conprising the steps of:

(i) image w se exposing to light a presensitised plate
conprising an alum num pl ate having an anodi zed | ayer
of 0.5 to 6 g/nt and a |ithographically suitable

phot osensitive | ayer on the anodi zed | ayer; and

(i1) devel opment processing the exposed presensitised
plate at a tenperature of 28 to 40°C utilizing a
conveying type automati c devel opi ng nmachi ne whil e
conveying and dipping the plate in an al kaline

devel oper having a pH of not less than 12 charged in a
tank, and while appropriately supplying a repl enisher
to the tank, the nmachine being provided with a plate
for reducing contact between air and a surface of the
al kal i ne devel oper in the tank so as to renpve non-

i mmge areas of the photosensitive layer and the plate
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providing a rate of shielding of the devel oper surface
for preventing the contact between the devel oper and
air which is not |less than 60% of the whol e devel oper -
air interface; wherein the devel oper and the
repl eni sher are aqueous solutions of an al kali netal
silicate, where the devel oper has a concentration of
SiO of 1 to 4 %by wight and the ratio [SIiO]/[MQ of
t he devel oper ranges from1.0 to 1.5, and the ratio
[SIOQ]/[MO of the replenisher ranges fromO0.6 to 1.5,
wherein [SIiO)] is the nolar concentration of SiO and
[MQ is the nolar concentration of an al kali netal

oxi de MQO. "

Identical clains 2 to 8 are appended to the main clains
of the respective requests.

The appel lant's argunent in support of its requests may
be summari sed as foll ows:

The main request nust be considered to conply with
Article 123(2) EPC since the Si O, concentration of the
devel oper is a separate technical feature as can be
seen fromthe optional nature of the anal ogue Si O
concentration given for the replenisher in the second
par agr aph on page 4 of the A-publication of the patent
in suit. Although, in the follow ng paragraph, the
conjunction "and" conbining the preferred [Si O]/[ MO
nol ar ratios of the developer with the preferred Si G
concentrations may point in a certain direction, it
does not nean that both features are inherently |inked
t oget her.

In any case, objections under Article 123(2) EPC are
overcome by claim1l of the first auxiliary request
whi ch has been anended to include the conbination of
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t he above features. Since the additional feature of
said claimconcerning the alkali strength of the
repl eni sher does not deal with any issues raised by the
respondent, it may al so be del eted as has been done in
claiml1 of the second auxiliary request. As a direct
reaction to the Board's communication, the auxiliary
requests nust be considered adm ssible. The anmendnents
do not create difficulties to deal wth, nor do they

af fect the argunents.

An obj ection under Article 84 EPC against claim1 of
the first auxiliary request should not be expected
since the new wording directly quotes the description
exam ned by the Exam ning Division. The term "al kal
strength” in said additional feature paraphrases "pH
val ue". The presence of this feature in the clai mdoes
not mean that it is essential, but could be argued both
ways: either that a skilled person would conventionally
do this or that it would be associated with the
precedi ng features.

In view of the general agreenent that docunent Dl is
the cl osest starting point, the crucial issue seens to
be whether the clainmed solution may be reached on the
basi s of common general know edge or by considering a
conbi nati on of patent documents in the presence of a
poi nter. Although claim1l of D1 is not restricted to a
sprayi ng system in accordance with the overal

di scl osure of D1 such a system nmust be consi dered
essential. By nerely assum ng wi thout any evidence that
a di pping process was equivalent to a spraying process,
the Opposition Division used the "comobn gener al

know edge" approach in the inpugned decision. Said
equi val ence was, however, not conceded by the
appellant's representative in the oral proceedi ngs
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before the first instance. In fact, the Division's
assunption is wong since both processes are different
with respect to the ampunt of alum nium etching and the
deposits observed.

Nor is there any pointer in the prior art to a
nodi fi cation of the spraying process. This also holds
for the requirenent of a small devel oper-air interface
mentioned in D1, which cannot be seen to point to the
use of a shielding plate. A skilled person would not
change the invention of DL conpletely, but only nodify
it. Although the clainmed process and the process of D1
use the sanme devel opi ng systens, the side-issues are
different in both cases. In view of the new probl em of
alumniumelution and the different deposits, a change
in the set of devel oper paraneters woul d be expected,
and it is only by surprise that these are simlar to
the paraneters disclosed in D1. The clainmed solution is
effective over the full range of the replenisher ratio,
i.e. including a ratio of 0.6, in that an inprovenent

i s achi eved.

Mor eover, the clained subject-matter cannot be reached
by a sinple exchange of the application nethod (i.e.
sprayi ng by dipping) since further nodifications would
have to be made including the provision of a shielding
pl ate and the specification of the percentage of
shielding. In this respect, no conclusions are
derivabl e from docunent D2, nor from docunents D4 and
D5 which are | ess relevant since they do not relate to
devel opment processing of printing plates. Having
regard to the use of a shielding plate, docunent D3
seens to be the nost pertinent prior art in that it
describes a practical realisation in Figure 2 showing a
| ot of equipnment in the tank, as e.g. rolls and brushes



2886.D

-9 - T 1067/ 97

bel ow and above of the surface. Again, no percentage of
shielding is specified. Even when accepting the
assunption of the inmpugned decision that a skilled
person woul d aimat the highest possible percentage, it
woul d be very difficult to achieve a percentage of 60%
or nore for the devel oper of D3. The cl ai med percentage
may have been found by trial and error, which however
does not nean that it is a routine devel opment. As can
be seen fromthe appellant's tests subnmtted before the
first instance, nore than 80% shielding is not possible
in a real enbodinent so that the al nbst 100% cover age
shown in D2 can only be considered to be schemati c.

Furthernore, these tests show a sharp decrease in the
anount of replenisher necessary at a shielding of 60%
and the fact that a further continuous decrease is

achi eved above 60% cannot detract fromthe threshold
value to involve an inventive step. However, in order
to arrive at such a high percentage of shielding, steps
nmust be taken with respect to the apparatus design.

Finally, although not specified in the claimfor
practical considerations with respect to possible
infringenents, the nmethod according to the patent in
suit solves the further problem of high speed

devel opi ng by providing high tenperatures. Even if
there is an overlap of the tenperature ranges provided
in the contested patent and D1, there is no pointer to
hi gh speed devel oping in D1, and the prior art

devel oping tines are considerably |onger. No specific
tenperature values are nentioned for the exanples of D1
so that these exanpl es nust have been operated at room
tenperature, i.e. not in the overlap region.

Having regard to the auxiliary requests, the sane
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argunmentation holds with respect to inventive step.

The respondent argued as foll ows:

The subject-matter of claim1 of the main request

of fends against Article 123(2) EPC since the
[SIO]/[MO ratios of the devel oper have originally
only been disclosed in conbination with the Si G
concentrations. Hence, there is no basis for regarding
t hese features separately.

The first auxiliary request nust be considered

i nadm ssi bl e because of late filing. The respondent had
only two working days to study the newy clai ned
subject-matter and thus was at an unfair di sadvant age.
The case should therefore be remtted to the Opposition
Division for further consideration. Mreover, claiml
of the first auxiliary request is unclear since the
term"al kali strength” is neither defined in the patent
nor generally known to a skilled person. Its deletion
as proposed in the second auxiliary request raises an
Article 123(2) issue since all three features are
originally coupled which has been acknow edged by the
appellant inits first auxiliary request.

As regards the presence of an inventive step in the
subj ect-matter of the main request, it has to be noted
that claim 1l of docunent D1 also originating fromthe
appel | ant does not inpose any restrictions on the type
of devel opi ng nmachi ne used so that the patent in suit
is in fact a selection fromthe ol der patent, possibly
for prolonging the life of the latter. Furthernore, as
can be seen fromthe experinental data given in the
contested patent for a replenisher nolar ratio of 0.6,
t he underlying problem of reducing the devel oper
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deterioration is not solved over the broad range
clainmed, i.e. the subject-matter of claim1l is not
inventive according to the established jurisprudence of
t he boards of appeal.

However, the issue of inventive step nmay al so be | ooked
at froma different standpoint. The clai med subject-
matter is a nmere aggregation of separate el enents, the
| ack of functional interdependence of which is clear
fromtw facts: the air shield even aggravates the
probl em of al um nium etching fromthe substrate whereas
t he use of devel oper and repl eni sher conprising
specific nolar ratios of alkaline netal silicate does
not solve the probl em of devel oper deterioration in
air. Inviewof the two different problens which are
caused by the presence of alumniumions and CO

contam nation, respectively, and require different
solutions, it is appropriate to use two different

cl osest prior art docunments in a problemsolution

appr oach.

Starting fromdocunent D1 as closest prior art for the
alum niumion problem the different features of the
clainmed invention relate to the use of a devel opi ng
machi ne of dipping type and to the provision of a
shi el ding plate having a m ni mum coverage of the

devel oper-air interface. Furthernore, docunment D1
already points to neasures to be taken with respect to
devel oper neutralisation by CO

The specific apparatus features (air shield) are known
from docunent D2 since according to this prior art the
bath is closed, apart frominevitable entry and exit
openings. Even if it is admtted that a certain anount
of additional nachinery may be necessary in the bath, a
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hi gh percentage of coverage is possible as can be seen
fromthe 80% coverage achieved by the appellant. In any
case, common sense woul d suggest to realise the highest
coverage feasible since the anbunt of replenisher
necessary shoul d be expected to decrease with
shielding. In this context, it nust be borne in mnd
that one and the sane presensitised plates can be

devel oped by both types of nachines, and that D1 is not
restricted to the spraying type as has al ready been

poi nted out above. Hence, it is not surprising at al
that the sanme devel oper conposition nmay be used in both
t ypes of devel opi ng nmachi nes.

Mor eover, docunent D3 di sclosing a considerable

devel oper coverage, i.e. nore than 60% of the

devel oper-air interface, could sinply replace docunent
D2. Systens using baths and thereby avoi di ng devel oper -
air contact are also known from docunents D4 and D5.

Finally, there is also an inportant overlap between the
tenperature ranges used in the contested patent and in
docunent D1, and the lower |imt of processing tines
derivable fromD2 falls within the tinme range cl ai ned
in subclaim8 of the patent in suit.

Reasons for the Decision

2886.D

Adm ssibility of Appeal

The appeal neets the requirenents of Rule 65 EPC and is
t heref ore adm ssi bl e.

Mai n Request
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Article 123(2) EPC

Claim1 of the main request has been anended in the
present proceedings inter alia by specifying the nolar
ratio [SIO]/[MQ of the devel oper to range from1.0 to
1.5. It is true that this range has been originally

di scl osed at page 4, lines 16 to 19 of the A-
publication of the patent in suit (see also the

i dentical passage at page 4, lines 35 to 38 of the

pat ent specification).

However, said passage relates to a "particularly
preferred enbodi nent” of the clainmed invention, which
enbodi ment is characterised by a set of features, i.e.
an aqueous solution of an alkali nmetal silicate is used
as a devel oper, having

- "a nolar ratio [SIOQ]/[MQ, which ranges from1.0
to 1.5, and

- a concentration of SiO, of 1 to 4% by weight”
(enmphasi s added by the Board).

Furthernore, for such a devel oper

- "it is a matter of course that a replenisher
havi ng al kali strength equal to or nore than that
of the devel oper is enployed".

According to established jurisprudence of the boards of
appeal, if aclaimis to be restricted to a preferred
enbodinment, it is normally not adm ssible under

Article 123(2) EPC to extract isolated features froma
set of features which have originally been disclosed in
conmbi nation for that enbodi nent. Such kind of amendnent
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woul d only be justified in the absence of any clearly
recogni sabl e functional or structural relationship
anong said features (see the exanples cited in "Case
Law of the Boards of Appeal of the European Patent
Ofice, 3rd edition 1998", European Patent O fice 1999,
Section I11-A 1.1).

In the present case, a skilled reader cannot be assuned
to have any doubts as to whether both the nolar ratio
and the Si O, concentration of the devel oper have to be
selected in a specific way to arrive at the preferred
aqueous sol ution, the selection then | eading nore or

| ess automatically to an adaptation of the "al kal
strength” of the replenisher. This follows fromthe use
of the conjunction "and" and fromthe fact that there
is no disclosure indicating that the above paraneters
of the devel oper may be sel ected separately. Moreover,

t he patent |anguage clearly distinguishing between
single facultative features and preferred options
conprising conbinations of features (see e.g. page 4 of
the patent in suit) appears to be consistent in this
respect .

In this context, the Board holds the view that a
skilled reader would not cone to a different conclusion
when taking account of the precedi ng passage of the
patent in suit referred to by the appellant (see

page 4, lines 26 to 34). Firstly, by its wording as an
addi tional requirenment (see line 31) said passage does
not seemto be clear with respect to the question of
whet her the preferred Si O, concentrations given for the
repl eni sher are to be linked with the preferred nol ar
ratios or are to be considered to be preferred features
whi ch may be sel ected i ndependently. Secondly, fromthe
prior art using the same devel oper system such reader
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is aware of the fundanental inportance of both
par anmeter ranges in conbination at |east for the
devel oper (see docunent D1, claiml).

For these reasons, the subject-matter of claim1 of the
mai n request extends beyond the content of the
application as filed, and claim1l is accordingly not

al l owabl e (Article 123(2) EPC)

First auxiliary request

Adm ssibility because of "late filing"

Claim1 of the first auxiliary request was submtted to
t he respondent and the Board per facsimle on Thursday,
28 Septenber 2000, i.e. at |least five full days before
t he schedul ed oral proceedings. The insertion of

m ssing features fromthe "particularly preferred
enbodi ment" di scussed above nmust have been expected as
a straightforward reaction to doubts expressed by the
Board in its conmuni cation dated 6 Septenber 2000 with
respect to the question of whether or not claim1 of
the main request conplies with the requirenents of
Article 123(2) EPC

Mor eover, the Board cannot see that the amendnent

rai ses conpl ex new i ssues which could not be handl ed
within the existing tinme frame, nor has the respondent,
apart froma nere allegation, given any convincing
argunent to the contrary (see in this context also
recent decision T 633/97, not published in Q) EPO).

I n consequence, the Board exercises its discretion in
analogy to Article 114(2) and Rule 86(3) EPC (which
according to the jurisprudence of the boards of appeal
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is also applicable in opposition and appeal

proceedi ngs; see decision T 63/86, QJ EPO 1988, 224) to
admt the first auxiliary request to the present

pr oceedi ngs.

Articles 123(2) and 84 EPC

Claim1 of the first auxiliary request includes all the
features disclosed in conbination for the "particularly
preferred enbodi nent" (see point 2.1.2 above) and thus
neets the requirenents of Article 123(2) EPC. In fact,
adm ssibility of the clained subject-matter under
Article 123(2) EPC has not been contested by the
respondent.

However, in the respondent's opinion claim1 is unclear
in that the term"alkali strength" is neither defined
in the patent in suit nor does it appear to have a
general |y recogni sed neani ng.

The Board does not consider this objection to be
justified since according to elenentary chem cal

know edge which can be retrieved in basic handbooks or
di ctionaries published before the priority date of the
patent in suit, "alkali" is synonynous to "base", and
"base strength” in aqgueous solution is expressed by pH
as the appellant rightly pointed out at the oral

pr oceedi ngs.

Therefore, in the Board's view claim1 of the first
auxiliary request neets the requirements of Article 84
EPC.
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Novel ty

Novel ty has not been contested in the present

proceedi ngs, nor has the Board any doubts in this
respect as can be seen fromthe foll ow ng assessnent of
i nventive step.

| nventive step

The Board agrees with the parties that docunent D1
acknow edged in the contested patent conmes closest to
the subject-matter of claiml.

This prior art already relates to a nethod for

devel opnent processing a pre-sensitised plate for use
in making a lithographic printing plate (see in
particular colum 1, lines 13 to 19), the known net hod
conprising the steps of inage w se exposing to |ight
and devel opnent processing said plate conprising an

al umi nium pl ate and a photosensitive |ayer forned

t hereon (see D1, the Abstract). The alum nium plate may
be anodi sed (see D1, colum 4, lines 5 to 9), the

anodi sed | ayer thickness being, e.g., about 2 g/nf (see
D1, colum 10, lines 58 to 61) or about 3 g/nt¥ (see DI,
colum 12, lines 56 to 59). The devel opnent processing
may be carried out at a tenperature of about 15 to
about 35°C (see D1, colum 8, lines 59 to 61) utilising
a conveying type automati c devel opi ng machi ne (see D1,
colum 1, line 19 and Figures 1 and 2 and associ ated
text), while conveying the plate in an al kaline

devel oper charged in a tank and having a pH of not |ess
than 12 (see D1, colum 8, lines 61 to 63), and while
appropriately supplying a replenisher to the tank (see
D1, the Abstract and Figures 1 and 2: "supplenentary
sol ution").
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Furthernore, the devel oper and the replenisher are also
aqueous solutions of an alkali metal silicate which
have [SIO]/[MJ ratios and Si O, concentrations
substantially identical to those clainmed in claim1l
(see D1, the Abstract: the [SIG]/[M ratios given mnust
be multiplied by 2). Finally, it seens indeed to be "a
matter of course" (see the patent in suit, page 4,
lines 37 to 38) that the replenisher has an al kal
strength equal to or nore than that of the devel oper.
O herwi se, it would not be possible for the replenisher
to achieve the desired regeneration effect, i.e. in
particular to keep the pH val ue of the devel oper
constant (see page 2, lines 21 to 26 of the patent in
suit and colum 10, lines 11 to 18 of D1).

3.4.2 Hence, in the Board's opinion the subject-matter of
claim11 in substance differs fromthe closest prior art
only in that

(1) the automatic devel oping machine is of dipping
type whereas the devel oping machine used in DL is
ei ther unspecified (see claiml1 of Dl1) or is of
spraying type in the prior art enbodi ments (see
D1, see colum 2, lines 1 to 4); and

(1i) the machine is provided with a plate for reducing
contact between air and the surface of the
al kal i ne devel oper in the tank, said plate
shielding at | east 60% of the whol e devel oper-air
interface, whereas no such plate is provided in
D1.

The above differences relate to the prevention of

carbon di oxi de absorption causing deterioration of the
devel oper properties (see page 2, lines 13 to 20 of the

2886.D Y A
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patent in suit), whereas they appear to have a negative
side-effect with respect to another problemreferred to
by the appellant, i.e. the formation of precipitates in
t he devel oper due to an increase in alum nium
concentration (see page 3, line 46 to page 4, line 1 of
the patent in suit). However, according to the
contested patent said side-effect is suppressed by the
speci fic devel oper and repl eni sher conpositions clained
(see page 4, lines 2 to 41 of the patent in suit),

whi ch conpositions are - as admtted by the appellant -
in substance identical to those provided in docunent

Dl1. In consequence, it has to be assuned that by
starting from docunent D1 the al um ni um concentration
problemis automatically solved and no such side-effect
wi || be observed.

The objective problemto be solved with respect to the
closest prior art nust therefore only be seen in
reduci ng the negative inpact of air exposure on the
properties of aqueous alkali netal silicate devel opers.

The specific air contact problemis already nentioned
in docunent D1 (see colum 2, lines 19 to 23; lines 40
to 47 and lines 65 to 68) indicating that the contact
area of the developer with air should be kept small for
this reason

Al t hough the measures taken in D1 to alleviate this
probl em only concern a reduction of the open devel oper
surface in the tank (see Figures 1 and 2 of D1), the
Board is convinced that a skilled person will be aware
of the fact that the spraying process as such invol ves
an consi derabl e amount of inevitable air contact due to
droplet formation. Furthernore, in order to collect the
devel oper sprayed, the devel oper tanks cannot be cl osed
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i n devel opi ng machi nes of the spraying type so that the
proposed neasures only involve a relative inprovenent

wi thout elimnating the problem Thus, if CO

contam nation is to be considered a predom nant

problem there is, in the Board' s view, a strong

poi nter in docunent D1 for a skilled person to | ook for
a different process which does not have inherent
drawbacks in this respect.

Mor eover, devel opi ng machi nes of the spraying type have
a further drawback nentioned in the contested patent
(see page 2, lines 26 to 32) and in the prior art (see
colum 2, lines 48 to 65 of D1), i.e. clogging of spray
nozzles by silicate precipitation. This undesirable
phenonenon woul d, in the Board' s opinion, intensify a
skilled person's tendency to keep a | ook-out for
alternatives. In this context, it has to be noted that
the teaching of D1 can by no neans be said to insist on
the use of a spraying type machi ne as bei ng essenti al,
but rather focuses on the devel oper system and the
repl eni shing aspect (see D1, claim1l and colum 2,
lines 1 to 4).

Such alternative devel opnment processes for printing

pl ates were available at the priority date of the
patent in suit (see docunment D2, page 1, lines 1 to 6;
or document D3, colum 1, lines 3 to 14). Both
docunents referred to nmention the alternative process
types, i.e. spraying and di pping, and the air contact
probl em (see D2, page 1, lines 13 to 15 and 29 to 36;
D3, colum 1, lines 17 to 36 and colum 7, lines 33 to
47). I n both docunents, a devel opi ng machi ne of di pping
type is enployed, the air contact being reduced by a
pl ate covering the surface of the devel oper tank (see
D2, the Figure: plate 12; D3, Figure 2: cover 32).
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Docunent D3 explicitly refers to al kaline devel opers
(see D3, colum 7, lines 47 to 54).

Therefore, in view of the problem posed, the Board is
convinced that a skilled person would readily consider
t he wel |l -known al ternative process of dipping the
printing plates in a devel oper shielded fromair
contact by a plate covering the devel oper tank.

Having regard to the degree of shielding, neither one
of docunments D2 and D3 explicitly discloses a m ninmm
per cent age of the devel oper-air interface. However,
docunent D2 utilises a cover which "closes" the tank
("le bac est fernme par un couvercle", see page 2,

lines 8 to 9 and the Figure). According to docunent D3,
the cover reduces the free liquid bath surface

"consi derably" ("die Abdeckung...verringert die freie
Fl Gssi gkei t sbadober fl a&che erheblich"; see colum 7,
lines 33 to 44 and Figure 2).

Hence, even if the figures of said docunents are
considered to be schematic so that no dinensions can be
derived fromthem in view of the present problem and
the directions nevertheless given in the prior art, a
skill ed person woul d endeavour to achi eve the highest
degree of shielding conpatible with the overall machine
design. He would then alnost certainly end up with a
shielding of not |ess than 60% of the whol e devel oper -
air interface, irrespective of whether or not a nore
pronounced shielding effect can be observed above said
m ni mum val ue. Moreover, the necessary coverage woul d
be obtained on a straightforward trial and error basis,
once the general approach to adopt is obvious.

The appellant's additional argunent relating to high
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tenperature devel oping as a further difference between
t he subject-matter clainmed and the closest prior art
(28 to 40°Cin claiml as conpared to "about 15° to
about 35°C' in docunment D1, see colum 8, lines 59 to
61) is not convincing since there is a considerable
overl ap between both tenperature ranges, in particular
in the high tenperature region where the prior art
upper limt lies in the upper half of the clained
range. Moreover, this upper limt is only approximtely
defined so that a skilled person would also try
somewhat hi gher tenperatures, thereby approaching the
upper limt clained.

Finally, claim1l does not refer to high speed
processing so that any argunents in this respect are
irrelevant. This notw t hstandi ng, processing tines
simlar to those provided in the patent in suit (see
claim8) are derivable from docunent D2 (see page 4,
penul ti mat e paragraph).

For these reasons, the subject-matter of claim1 of the
first auxiliary request does not involve the inventive
step required by Article 56 EPC. I n consequence,
claiml1l of the first auxiliary request is not

al | owabl e.

Second auxiliary request

The second auxiliary request differs fromthe first
auxiliary request in that the feature relating to the
"al kali strength" has been del et ed.

As admitted by the appellant at the oral proceedings,
this feature is not essential, but nore or |ess an
obvious - or even inplicit - consequence of the
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repl eni sher function. Irrespective of whether or not
such del etion offends against Article 123(2) EPC, as

t he respondent believes, the above finding with respect
to lack of inventive step of claim1 of the first

auxi liary request applies anal ogously to the subject-
matter of claiml of the second auxiliary request which
is in any case not allowable for this reason

(Article 56 EPC)

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

P. Muartorana E. Turrini
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