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Summary of Facts and Submn ssions

2680.D

In its comrunication pursuant to Article 96(2) and

Rul e 51(2) EPC, the exam ning division had informed the
applicant that the European patent application

No. 93 111 360.9 did not conply with the requirenents
of the convention. In its response, the applicant
requested that a decision be issued according to the
state of the file. The exam ning division refused the
Eur opean patent application in a decision dispatched on
24 April 1997, since the objections raised in the
above-nentioned official comrunication were not net.

The appel l ant (applicant) | odged an appeal on 11 June

1997, paying the appeal fee the sanme day. A statenent

of the grounds of appeal was filed on 3 Septenber 1997
together with newclains 1 to 5 and argunents as to why
t he anended cl ains woul d be patentable having regard to
the cited prior art. The appellant requested that the

deci si on under appeal be set aside and that a patent be
granted on the basis of the new set of clains. In case
the Board should not agree with the above request, the
appel | ant requested that oral proceedi ngs be appoi nt ed.

In an official communication of the Board dated

8 August 2001 annexed to summons for oral proceedi ngs
to be held on 14 Novenber 2001, the Board inforned the
appellant in detail that it had considered the

subm ssions filed with the statenent of the grounds of
appeal , but was neverthel ess of the provisional opinion
that claiml1 did not appear to neet the requirenents of
Article 123(2) EPC, and that the subject matter of
claim1l did not appear to involve an inventive step
having regard to the prior art docunents EP-0 050 773
(referred to as docunent Dl1) and Patent Abstracts of
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Japan, vol. 14, No. 371 (E-963) [4314] 10 August 1990
& JP-A-2-133 966 (referred to as docunent D2)

(Articles 52(1) and 56 EPC). In addition, the appellant
was requested to file any subm ssions or requests at

| east one nonth before the date of the ora

pr oceedi ngs.

Wth the letter dated 9 Cctober 2001, the appell ant
informed the Board that the appellant's representative
wi Il not be attending the oral proceedi ngs schedul ed
for 14 Novenber 2001.

In a communi cation dated 17 Cctober 2001, the Board
i nformed the appellant that the oral proceedings due to
take place on 14 Novenber 2001 were cancel | ed.

Reasons for the Decision

2680.D

The appeal conplies with Articles 106 to 108 and
Rul e 64 EPC and is therefore adm ssible.

In the official comunication of the Board under
Article 11(2) RPBA dated 8 August 2001 and annexed to
the summons to oral proceedi ngs, the appell ant was
informed in detail that the Board had taken the

subm ssions presented with the statenent of the grounds
of appeal into consideration, but was neverthel ess of

t he provisional opinion that

(i) claim1l as anended did not neet the requirenents
of Article 123(2) EPC, and

(ii) the subject matter of claiml did not involve an
i nventive step having regard to the prior art
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docunents D1 and D2.

Furt hernore, the appellant was given an opportunity to
file subm ssions and requests until one nonth before
the date of the oral proceedings. This tine limt
expired on 15 Cctober 2001.

The letter of the appellant dated 9 October 2001
informng the Board that the appellant's representative
wi Il not attend the oral proceedings thus represents
the definitive response of the appellant to the

of ficial comunication of the Board dated 8 August

2001, since no other subm ssions were received before
the tinme limt set out in the official conmunication
expired.

The letter of the appellant dated 9 October 2001 does
not contain any conments on the case thereby indicating
that the appellant al so does not wi sh to nake any
further observations in witing.

Havi ng reconsi dered the reasons which were given in the
of ficial comrunication of 8 August 2001 and which were
unchal | enged by the appellant, the Board sees no reason
to depart fromthem Therefore, claim1l submtted with
the statenent of the grounds of appeal is not allowable
for the reasons given in the above-nentioned official
comuni cation dated 8 August 2001 which are hereby

i ncorporated in the decision (cf. decisions T 784/91,

T 1069/97, and T 230/99, as well as "Case Law of the
Boards of Appeal of the European Patent O fice", 3rd
Edition, 1998, chapter VII-D-8.2).



O der

For these reasons it

The appeal is dism ssed.

The Regi strar:

D. Spigarelli

2680.D

I s decided that:

The Chai r nan:

R. K. Shukl a
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