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Summary of Facts and Subm ssi ons

0295.D

The appell ant (proprietor of the patent) |odged an
appeal , received on 15 Septenber 1997, against the
deci sion of the opposition division, dispatched on
8 July 1997, revoking the patent No. 0 393 974. The
appeal fee was al so paid on 15 Septenber 1997. The
statenent setting out the grounds of appeal was
recei ved on 14 Novenber 1997.

The opposition was filed against the patent as a whol e
and was based on Article 100(a) EPC

The followi ng prior art docunents were cited during the
opposi ti on proceedi ngs:

Dl: US-A-4 519 360

D2: US-A-4 787 353

D3: VDO Querschnitt Nr. 4, March 1981, Schwal bach, DE
“Intelligente Regelung in der Motor-Peripherie",
pages 1 bis 19

D4: FR-B-2 562 010

D5: Magazi ne: "Autonobil-Industrie”, 28. Jahrgang,
Heft 2/Juni 1983, pages 155 bis 160; M Pfal zgraf
and al.: "Zentral es Fahrzeugmanagenent f r
Nut zf ahr zeuge (E-Gas)"

D6: JP-A-60-99729

D7: US-A-4 528 590
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DE- A-3 215 167

Gas pedal device according to drawing no. 1 157
061 installed in BMN 750i since March 1987

ATZ Aut onobil techni sche Zeitschrift 89 (1987) 6,
S. 301, 302 und 305 bis 310; R Hofrnmann and al .
"Der neue BMWNW 7' - Teil 2"

MIZ Mot ortechni sche Zeitschrift 48 (1987) 9,
pages 315 to 318 und 321 to 323; A. Fischer and
al.: "Der neue BMW 12-Zylinder-Mtor mt 5l
Hubraum - Teil 1"

DE- A-3 411 393

In response to a conmuni cation of the board the

respondent (opponent) has filed the foll ow ng

addi tional prior art docunents:

D13:

DE-C-2 841 988

D14: DE-A-2 652 649

D15:

O al

DE-B-1 191 693.

proceedi ngs before the board were held on

18 January 2000, during which the appellant submtted

five sets of clains as the basis for a main and four

auxi |l iary requests.

The wording of claim1 of the main request reads as

foll ows:
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"A pedal nechanismfor controlling the throttle of an

i nternal conbustion engine in a vehicle, the nmechani sm
conprising a pivotably nounted suspended pedal (80)
coupled to a nonitoring device (40, 60) by a coupling
means (90) so that the nonitoring device nonitors

pi votal novenent of the pedal to provide an input to a
computer (93) for controlling the throttle,
characterised in that both the nonitoring device and
the pedal are nmounted on a single support structure
(14), the support structure including a base (12)
arranged to be secured to an upright wall (11) of a cab
of the vehicle so as to commonly nount the pedal (80)
and the nonitoring device (40, 60) on the wall."

Claim1 of the first auxiliary request reads as
fol | ows:

"A pedal nmechanismfor controlling the throttle of an

I nternal conbustion engine in a vehicle, the nmechani sm
conprising a suspended pedal (80) pivotally nounted on
a shaft (70) and coupled to a rotatable shaft of a

noni toring device (40, 60) by a coupling neans (90) so
that the nonitoring device nonitors pivotal novenent of
the pedal (80) to provide an input to a conputer (93)
for controlling the throttle, characterized in that
both the nonitoring device and the pedal are nounted on
a single support structure (14), the support structure
i ncluding a base (12) arranged to be secured to an
upright wall (11) of a cab of the vehicle so as to
comonly nount the pedal (80) and the nonitoring device
(40, 60) on the wall and wherein the shaft (42) of the
noni toring device and the shaft (70) of the suspended
pedal (80) are spaced apart on the support structure
(14) such that the shaft (42) of the nonitoring device
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is higher than the shaft (70) of the suspended peda
(80), and the shaft (42) of the nonitoring device is
driven by the pedal (80) by neans of cooperating
segnents (52, 75) respectively nounted for rotation
with the shaft (42) and on the shaft (70), wherein the
curved surfaces of the segnents (52, 75) cooperate to
provide the said rotation."

Claim1 of the second auxiliary request reads as
fol | ows:

"A pedal nmechanismfor controlling the throttle of an

I nternal conbustion engine in a vehicle, the nmechani sm
conprising a suspended pedal (80) pivotally nounted on
a shaft (70) and coupled to a rotatable shaft of a

nmoni toring device (40, 60) by a coupling neans (90) so
that the nonitoring device nonitors pivotal novenent of
the pedal (80) to provide an input to a conputer (93)
for controlling the throttle, characterized in that
both the nonitoring device and the pedal are nounted on
a single support structure (14), the support structure
i ncluding a base (12) arranged to be secured to an
upright wall (11) of a cab of the vehicle so as to
comonly nount the pedal (80) and the nonitoring device
(40, 60) on the wall, the nonitoring device (40, 60)

i ncluding a spring biased spool, and wherein the
support structure (14) includes a single plate-Iike
nmenber which extends fromthe base (12), and the spool
(40) is rotatably nounted to one side of the plate-Ilike
nmenber and the suspended pedal (80) and the shaft (70)
are nounted to the said one side of the said plate-Iike
menber . "

The appel |l ant (patentee) accepted the pedal nechani sm
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shown in the drawing D9 as state of the art according
to Article 54(2) EPC but argued that the pedal of this
device is not a suspended pedal since it is attached to
the floor of the vehicle. Wth respect to the other
prior art docunents cited by the respondent with regard
to novelty the appellant pointed out that the peda
mechani sm of docunment D7 is nounted on the floor of the
cabin of the vehicle and therefore again is not a
suspended pedal. A suspended foot pedal however clearly
differentiates froma floor nounted foot pedal, as is
pointed out in colum 2, lines 38 to 43 of the inpugned
patent. A suspended foot pedal is shown in docunent D6,
but this pedal and the correspondi ng potentioneter are
nmounted on different support structures. The appel |l ant
concl uded that the subject-matter of claim1l of the
mai n request is novel with regard to the prior art

di sclosed in the drawing D9 and in the docunents D6 and
D7 cited by the respondent in respect to novelty.

Wth regard to inventive step the appellant naintained
that a particular problemarising in the prior art
relates to the possible flexing that m ght occur in the
wal | of the cab to which respectively pedal and sensor
nmounti ng plates are connected. The present invention
provi des the conbi nati on of a suspended pedal and a
nmoni toring device with a conmon nounting plate and

di ctates that the pedal and nonitoring device are
nmounted in cantil ever fashion and so would flex

t oget her about the conmmon nounting point on the cab
wal | such that appropriate registration between the
pedal and nonitoring device is nmaintained in spite of
any such wall flexing. In response to a question of the
board the appellant alleged that this problem although
not explicitly disclosed, was inherent in the
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description of the patent in particular in the demand
for an i nprovenent of the accuracy of the device.

The appel l ant further argued that although prior art
docunent D6 di scl oses a suspended pedal arrangenent,
and prior art docunents D3 and D5 each di scl ose a peda
and a sensor arrangenent nounted on a common plate, the
skill ed person confronted with the probl em of

i naccurate transm ssion of the novenent of the pedal to
the nonitoring device because of wall flexing in a
suspended pedal arrangenent woul d not consider this
comon pl ate nounting device, since the nature and

di sposition of the angled plate shown in docunents D3
and D5 do not disclose a stable plate construction and
tend to flex. The appellant cane to the concl usion that
the nmentioned prior art docunents, whether taken al one
or in conbination with one another could not lead to
the mechanismof claim1l of the nmain request.

Wth respect to claim1l of the first auxiliary request
t he appellant held that the anended features of this
claim1 are clear and are in accordance with

Article 123(2) EPC and considered it as sufficient to
state therein that the curved surfaces of the segnents
cooperate to provide the rotation.

The appel l ant further brought forward argunents with
regard to clains 1 of the second, third and fourth
auxiliary requests and mai ntai ned that the devices
clained therein are also new and i nventive with regard
to the cited prior art docunents.

The respondent (opponent) explai ned the pedal device of
the drawing D9 on the basis of a nbdel and argued that
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t he pedal nechanismof claim1l of the main request is
not novel with regard to this prior use since this
pedal al though attached by its |lower end to the floor
of the cab nust be considered as a suspended pedal. In
this respect the respondent drew the board' s attention
to the pedal of the brake device disclosed in docunent
D15 which is simlarly set wwth its | ower end onto the
floor but is called in claim1 of this docunent D15 a
suspended pedal. The respondent al so nentioned
docunents D13 and D14 which agai n di scl ose suspended
pedal s of brake devices. He furthernore cited docunents
D6 and D7 with respect to novelty and expl ai ned the
pedal device of docunent Dr.

Wth regard to inventive step the respondent consi dered
docunent D6 as the nost rel evant docunent. However,

al so docunent D7 or the drawing D9 coul d be taken as
the starting point in assessing inventive step.
Starting fromthe state of the art disclosed in
docunent D6 the skilled person would on the basis of
his normal skill mount the suspended pedal and the
pot enti oneter on one conmobn support structure since
these two el enents work closely together and it would
be nore conplicated to provide themon two different
support structures. Furthernore, docunents D3, D5 and
D7 already di scl ose the advantages of a conmon
structure for the two el enments. The respondent

concl uded that the subject-matter of claim1l of the
mai n request does not involve an inventive step.

Wth regard to claim1l of the first auxiliary request
the respondent argued that the anended features |ack
clarity and contravene Article 123(2) EPC
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The respondent further maintained with respect to
claim1l of the second auxiliary request that in the
mechani sm of the drawi ng D9 the spool and the suspended
pedal are both nounted on the sane side of a plate-Ilike
menber which extends froma base of the support
structure. He also drew the board's attention to
docunment D12 and expl ai ned that the nonitoring device
Wi th the spring biased spool described therein is part
of the pedal nmechanism of the drawing D9. To provide
only a single plate-1like nenber instead of two plate-

i ke menbers as disclosed in the drawing D9 is a nornal
design nodification for the skilled person, who is
famliar with single supported shaft constructions and
bot h side supported shaft constructions. The respondent
therefore nmaintai ned that the pedal nmechani sm of
claim1l of the second auxiliary request is not

i nventive.

Wth regard to clains 1 of both the third auxiliary
request and the fourth auxiliary request the respondent
al l eged that the subject-matter of both clains 1 does
not involve an inventive step.

Request s

The appel |l ant (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the foll ow ng docunents:

d ai ns: Claims 1 to 9 of either of the main or
first auxiliary requests, or
claims 1 to 7 of either of the second or
third auxiliary requests, or
clains 1 to 5 of the fourth auxiliary
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request .

Descri ption: Colums 1 and 2 as submtted in the oral
proceedi ngs and colums 3 to 6 as
gr ant ed.

Fi gur es: Figures 1 to 4 as granted.

The respondent (opponent) requested that the appeal be
di sm ssed.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. Mai n request

2.1 Novel ty

The pedal nechanismof claiml differs fromthe
mechani sm of docunment D6 by the common support
structure for the pedal and the nonitoring device. It
also differs fromthe device of docunents D3, D5 and
the draw ng D9 by the pedal being a suspended pedal,
and it differs fromthe device of docunent D7 by the
fact that this pedal nechanismis not suitable for
nmounting on an upright wall. It is true that in the
description of docunent D7 (colum 2, lines 24 to 28)
it is only stated as an exanple that "the base 32 is
adapted for connection to, for exanple, the floorboard"
however, the pedal of document D7 disclosed in Figure 7
is clearly designed to be floor nounted and the bent
portion at the | ower end of the pedal seens to be

0295.D Y A
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provided for this reason. The board therefore cannot
agree wth the opinion of the respondent that the
device could be nounted to an upright wall of the cab
of the vehicle with the bent end portion of the peda
at the upside position. The pedal nechani smof the
drawi ng D9 conprises a pedal which is attached to the
fl oor of the cabin. Although in docunent D15 a brake
pedal which also is attached to the floor has been
call ed a suspended pedal this cannot be conpared with
the present case in which the description clearly

di fferentiates between a suspended pedal and a fl oor
nmount ed pedal (see colum 2, lines 38 to 43 of the

i mpugned patent).

Docunents D1 to D5, D8 and D10 to D14 are of |ess
I nportance in respect to novelty.

The subject-matter of claim1l of the nain request
therefore is novel.

Cl osest prior art

The cl osest prior art conpared with the subject-matter
of claim1l of the main request is disclosed in docunent
D6. Docunent D6 shows a pedal nechanismw th all the
features of the pre-characterising part of claim1l and
in addition a base of a support structure arranged to
be secured to an upright wall of a vehicle cab.
Probl em and sol ution

Pr obl em

Starting fromdocunent D6 the technical problemof the
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invention is to provide a conpact pedal nechani sm
nmount abl e on a vehicle cab, to sinplify the provision
of different potentioneters in the pedal nechani sm and
to guarantee an appropriate registrati on between the
pedal and the sensor.

Sol uti on

By nounting the pedal and the nonitoring device on a
singl e support structure a conpact nechanismis
obtained in which only sinple changes are necessary if
a different potentioneter is used and in which the
pedal and the nonitoring device flex together about the
comon nounting point on the cab fire wall if flexing
of this wall occurs, which guarantees an appropriate
transm ssion of the novenent of the pedal to the
sensor.

I nventive step

According to docunent D6 (Fig. 1) both the nonitoring
devi ce and the suspended pedal are nounted cl ose
together to an upright wall of a cab of the vehicle and
the pedal is connected to the nonitoring device by a
mechani cal |ink, which noves the nonitoring device in
accordance with the novenent of the pedal. Although the
two el enments are shown in the schematic draw ng

(Fig. 1) of docunent D6 to be nounted on two different
support structures each provided with a base, the
skill ed person would not stick to this nounting
arrangenment but would use his normal skills to sinplify
this close nounting by providing both elenents with its
oper ati onal nechani cal connection on one combn support
structure. This sinple, obvious general idea of
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nmounti ng cooperating elements on a conmon basis or
support structure cannot have an inventive nerit,
particularly since docunents D3, D5 and D7 al ready

di scl ose a pedal nechanismin which both the nonitoring
devi ce and the pedal are nounted on a single structure
and docunents D3 (page 7, right hand colum, section
3.3.1 "Der Sollwertgeber”) and D7 (see colum 1,

lines 29 to 42) describe the advantages of such a
conmpact unit for a sinple arrangenent in the vehicle.

The subject-matter of claim1 of the main request
theref ore does not involve an inventive step
(Article 56 EPC), so that the nmain request is not in
accordance with Article 52(1) EPC and is therefore
refused.

First auxiliary request - Anmendnents of claiml

During the oral proceedings claim1l was anended as
follows (last feature):

"and the shaft (42) of the nonitoring device is driven
by the pedal (80) by neans of cooperating segnents (52,
75) respectively nounted for rotation with the shaft
(42) and on the shaft (70), wherein the curved surfaces
of the segnents (52, 75) cooperate to provide the said
rotation".

The segnments with curved surfaces (52 and 75) are
di scl osed on page 5, lines 15 to 21 of the originally
filed description (colum 3, lines 50 to 57 of the
granted patent: see "segnent 52"), on page 5, |line 33
to page 6, line 2 of the originally filed description
(colum 4, lines 12 to 16 of the granted patent: see
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segnent 75), in the drawings as well as in the
originally filed claim4 (granted claim7), but the
cooperation of these segnents is only disclosed in
conbination with a flexible link (90) as defined in
originally filed claim4 (granted claim?7). There is
nothing in the patent and in the original application
docunent s whi ch di scl oses a cooperation of the curved
surfaces of the segnents in general (as clained now),
i.e. without a flexible Iink. Such a genera
cooperation may for instance include a direct
cooperation of the curved surfaces.

Since there is no basis in the application as
originally filed for such a generalisation, claiml
contravenes Article 123(2) EPC. The first auxiliary
request is thus refused.

Second auxiliary request

Amendnent s

Caiml of the second auxiliary request differs from
claim1l as granted by the follow ng features (bold
letters):

(a) In the pre-characterising portion:

"t he nmechani sm conprising a suspended pedal (80)
pivotally nmounted on a shaft (70) and coupled to a
rotatabl e shaft of a nonitoring device (40, 60) by
coupling nmeans (90) so that the nonitoring device
noni tors pivotal novenent of the pedal (80)".

(b) In the characterising portion:
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"the nmonitoring device (40, 60) including a spring

bi ased spool, and wherein the support structure (14)

i ncludes a single plate-like nmenber which extends from
the base (12), and the spool (40) is rotatably nounted
to one side of the plate-like nenber and the suspended
pedal (80) and the shaft (70) are nounted to the said

one side of the said plate-Ilike nenber."

The suspended pedal is disclosed in colum 2, line 26
of the patent (original description page 3, line 3),
the shaft 70 of the pedal is disclosed in colum 3,
line 37 and colum 5, lines 1 and 2 of the patent
(original description page 5, |line 3 and page 7,

lines 8 to 10) and the rotatable spool shaft 42 is

di sclosed in colum 4, line 39 (original description
page 6, line 24). These features are furthernore shown
in the draw ngs.

The features added to the characterising portion of
claiml are disclosed in Figures 1, 3 and 4 (a single
nmenber which extends fromthe base), in colum 4,
lines 34 to 41 (spring biased spool), and in colum 3,
lines 34 to 53 (the spool and the suspended pedal are
nmounted to one side of the plate-Iike nmenber) of the
patent (original filed page 6, lines 19 to 26; page 4,
line 35 to page 5, line 18).

The added features restrict the protection conferred in
granted claim1.

The description colum 2 is adapted to the new claim 1.

The anended cl ai m and description therefore do not

0295.D Y A
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contravene Article 123 EPC

Novel ty

Since claim1l has been restricted with respect to the
granted claim1, which is novel, as already has been

i ndi cated in above section 2.1, also this claim1 of
the second auxiliary request is novel within the
meani ng of Article 54 EPC. Furthernore, none of the
cited prior art docunents discloses a support structure
wi th one single nenber which extends fromthe base. The
devi ce according to the draw ng D9 conprises a support
structure with two plate Iike nmenbers extending from
the base. The shaft of the pedal, which pedal is
attached to the floor and therefore is not a suspended
pedal, is supported by the both plate |ike nenbers. The
mechani sm shown in docunent D6, Figure 1, conprises a
support structure for the pedal which is separate from
that of the nonitoring device. Furthernore, Figure 1 of
docunent D6 is only a schematic drawing of a section
whi ch only shows one wall of, apparently, a structure
wth two side walls (also see Fig. 3 of docunent D6).

Cl osest prior art

The respondent consi dered docunents D6, D7 and the
drawing D9 as the nost relevant with regard to the
subject-matter of claim1 of the second auxiliary
request. Therefore, docunments D6, D7 and the draw ng D9
are taken separately as the starting points in
assessi ng inventive step.

Pr obl em and sol uti on
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The technical problemunderlying the invention is with
respect to all three prior art structures disclosed in
D6, D7 and D9 the provision of a sinplified conpact

nmechani sm whi ch can be easily nounted on a vehicl e cab.

The single plate-like nenber for nounting the suspended
pedal and the nonitoring device on one side sinplifies
the construction and makes it nore conpact.

I nventive step

Docunent D6 di scl oses a suspended pedal and a

pot enti ometer which are nounted on separate support
structures. The board accepts that the skilled person
woul d sinplify this device and would provide both

el ements on one common support structure as already
explained wth regard to claim1 of the main request
(section 2.4 above), however there is no apparent
reason for providing only one single plate |ike nmenber
whi ch extends fromthe base and whereon a spring biased
spool and the suspended pedal is nounted on one comon
side. Figure 1 of docunment D6 which is a schematic
drawi ng of a section of a structure which apparently
conprises two plate-like nenbers does not show a spring
bi ased spool nounted on the front side of the
illustrated plate-like support nenber, i.e. on the sane
side as the suspended pedal is nmounted. The skilled
person woul d therefore not be | ed by this docunent D6
to a pedal device with only a single plate |ike support
nmenber having the spool and the suspended pedal nounted
on one side. Considering Figure 3, docunent D6 would
lead to a construction with two plate-1ike support
menbers. Since none of the other cited prior art
docunents and the drawi ng D9 di scl oses a support
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structure with a single plate |ike nenber having the
spool and the suspended pedal on the sane side, the
skill ed person cannot be led to the pedal mechani sm of
claim1l1l by the cited docunents.

Docunent D7 di scl oses a pedal nechanismwhich is
nmountable to the floor of the vehicle. A though the
connection to the floor is only nentioned as an exanpl e
(colum 2, lines 24 to 28) the structure of the peda

is such that a nounting on an upright wall of the cab
is not obvious. It is true that the nonitoring device
and the pedal are nounted on one commoDn support
structure and a spring biased spool and the pedal are
nmounted to the sane side of a support nenber which
extends from a base, however the support structure
conprises two extendi ng support nenbers for supporting
t he pedal and the nonitoring device. Even if the
skilled person were to nodify the pedal nechani sm of
docunent D7 such that it is nmountable to an upright

wal | of the cab, the nechanismof claiml1l with a single
pl ate-1i ke nenber for nounting the pedal and the

noni toring device on one side would be not obtained.

The pedal nechani sm of the drawi ng D9 agai n conprises
two plate-like support nmenbers extending froma conmon
base. The shaft of the pedal is supported by both
support nenbers. The nonitoring device, which m ght be
a device simlar to that shown in docunent D12,
apparently conprises a spring biased spool. Although
the spool is operatively connected to the pedal device
on the sane side where the pedal is nounted, the spoo
Is not provided on this side as a whole but partly
extends through a bore of this support nenber.
According to claim1 of the second auxiliary request
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however, the spring biased spool, i.e. the spring

bi ased spool as a whole with the spring device is
nmounted on the same side to which the suspended peda
Is nmounted. Furthernore, according to this claim1l the
spring biased spool is rotatably nounted to this side
of the plate-like nenber, whereas in the device of D9
(al so see docunent D12) the spring biased spool is
rotatably nounted in a casing and this casing is
nount ed on the support nenber. The nechani sm of the
drawi ng D9 therefore cannot |lead to the pedal nechani sm
of claim1l, either alone or in conmbination wth the

ot her cited docunents, since none of them discloses a
support structure with a single plate |ike nenber for
supporting the pedal and the nonitoring device.

The pedal nechanismof claiml therefore, involves an
i nventive step (Article 56 EPC).

The patent may thus be mmintainted based on the
docunents of the second auxiliary request.
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5. Havi ng all owed the appellant's second auxiliary
request, the board does not need to consider the third
and fourth auxiliary requests.

O der

For these reasons it Is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

d ai ns: 1 to 7 according to the second auxiliary
request as submtted in the ora
proceedi ngs on 18 January 2000.

Descri ption: Colums 1 and 2 as submtted in the oral
proceedi ngs on 18 January 2000, and
colums 3 to 6 as granted.

Fi gur es: 1 to 4 as granted.
The Regi strar: The Chai r man:
G Mgouliotis C. Andries
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