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Summary of Facts and Submni ssions

This appeal is fromthe Opposition D vision' s decision
rejecting the opposition and naintai ni ng European
patent No. 415 698 with the twelve clains as granted.
The i ndependent claim1l as eventually filed at the ora
proceedi ngs before the Board of Appeal and clains 10
and 12 as granted read as follows (the text is
reproduced only to the extent necessary for the purpose
of this decision):

"1. A fabric softening conposition conprising: (a) an
aqueous nedium (b) from1l%to 80% by wei ght of one or
nore fabric-softening materials in the aqueous nedi um
each of said materials being selected fromcationic
fabric softeners having a solubility in water at pH 2.5
and 20°C of less than 10g/1; and (c) fromO0.01%to 5%
by wei ght of a defl occul ati ng pol yner having a

nol ecul ar wei ght of from 500 to 500,000 and/or a
standard viscosity of from1l to 100 nPas, said

defl occul ati ng pol yner conprising a hydrophilic
backbone and at | east one hydrophobic side chain, the
hydr ophi I i ¢ backbone havi ng hydrophilic nononers the
hydr ophi i ¢ nononers being |linked by a |Iinkage sel ected
from

0 Q T
i
—¢c-0— -CcC— , —C— , —C-N— ,and —C-N—

such that the solubility of said hydrophilic backbone
exceeds 1g/l in water at 20°C and pH 7.0, and said at
| east one hydrophobi c side chain being supplied by at
| east one hydrophobi ¢ nononer included in said pol yner,
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sai d hydrophilic nononmers and said at | east one

hydr ophobi ¢ nononer being in a ratio of from5:1 to
500: 1, and the hydrophobi ¢ nononer being sel ected from
(i) water insoluble nononmers having a solubility of

| ess than 0.2 parts by weight per hundred parts water;
and (ii) ethylenically unsaturated conpounds havi ng
hydr ophobi ¢ npi eti es, said hydrophobi c noieties being
selected from (1) those having a solubility at anbient
tenperature of |less than 1g/l at a pH of between 3.0
and 12.5; and (2) those having at |east 5 carbon atons;
said fabric softening conposition having a structure of
| anel | ar droplets in the agqueous nedium and the
viscosity of said conposition being | ower than that of
t he equi val ent conposition wi thout said polyner; wth
the proviso that said fabric softening conposition is
not a structured aqueous heavy duty cl eaning
conmposition conprising: (1) 1 to 40% by wei ght of a
solid, particulate, substantially water-insol uble
organi c peroxy acid; (2) 10 to 50% by wei ght of a
surfactant; (3) 1 to 40% by weight of a pH junp system
conprising: (a) a borate and; (b) a polyol, said polyol
to borate being present in a weight ratio of 1:1 to
10:1; and (4) fromO0.1 to 5% by weight of a stability
enhanci ng pol yner which is a copol yner having a

hydr ophi | i ¢ backbone and a hydrophobi c si de-chain.

10. Process for the preparation of a fabric softening
conmposition according to any one of the preceding

cl aims wherein the defloccul ating pol yner is dispersed
i n the aqueous base before addition of the fabric
softening material thereto.

12. Use of (a) a deflocculating polyner .... and
(b) one or nore cationic softeners .... in an aqueous
medi um to produce a fabric softening conposition
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having a structure of |anellar droplets dispersed in
t he aqueous nedium and a viscosity of below 2.5 Pas at
a shear rate of 21s'!, the viscosity of said conposition
bei ng | ower than that of the equival ent conposition
wi thout said polyner; and with the proviso that...."

In a notice of opposition based on | ack of novelty and
i nventive step, the follow ng docunents were, inter
alia, cited:

(3) EP-A-0 095 580,

(4) EP-A-0 301 882 and

(5) EP-A-0 220 156.

In its decision, the Opposition D vision introduced
docunent

(8) EP-A-0 303 473

whi ch was cited during the exam nation procedure;
during that procedure it was also referred to

(D5) WD A- 90- 15857.

The Qpposition Division held that the invention was
novel over docunment (3) and inventive over

docunents (3),(4),(5) and (8). The Opposition D vision
rejected the novelty objection because Genapol, a

pol yner used by the opponent to reproduce exanple 3a of
docunent (3) was not identical with the polynmer 8
defined in table 2 of that citation.

The appel | ant (opponent) | odged an appeal and submtted
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docunent

(9) H Hein: "Problemati k der Herstellung
konzentrierter Haushal tsweichspulmttel™, Tenside
Detergents 18 (1981) 5.

Under the assunption that -CO C |inkages within the
hydr ophi | i ¢ backbone of the defloccul ati ng polyner were
now excl uded, the appellant did no | onger contest the
novelty of the subject-matter clained according to the
mai n request.

Relying, inter alia, on experinmental results submtted
by letter of 19 Cctober 2001, the appellant argued that
the conposition of docunent (3) displayed a | anell ar
dropl et structure and that the problemto be sol ved was
to provide a further softening conposition having

equi val ent stability/viscosity behavior. The appell ant
mai ntai ned that the clained solution to this problem
was obvious in view of docunments (4), (5) and (8).

The respondents requested that the tests submtted by
the appellant with letter of 19 October 2001 be
rejected as inadm ssible for being late, alternatively
for not being relevant. In support of this request the
respondents referred to the foll ow ng:

Under the case |aw of the boards of appeal, in
particul ar decisions T 270/90 and T 939/90, the test
results should not be admtted, regardless of their
rel evance. The appell ant had known from the deci sion
under appeal that the original test results were not
acceptable to the Qpposition D vision. The clains now
on file were submtted already in May 1998. It was an
abuse of proceedings to file the new tests only one
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nont h before the oral proceedi ngs before the Board of
appeal . The test docunent only said that polyner 8,
nmeanwhi | e synt hesi sed by the appell ant, was used, but
not how it was obtained and no details were given so
that it could not be verified that the tests were
actually carried out in accordance with docunent (3).
The test results were therefore not relevant with
regard to the clains on file.

The appel | ant contended, although admtting that the
test results were filed late, that they were rel evant
and should therefore be admtted with regard to
decision T 156/84 (QJ 1988, 372). These results shoul d
not be considered as new evidence, since test results
had al ready been filed with a simlar polyner, called
Genapol, in the proceedi ngs before the QOpposition
Division and the test now nade was simlar to the
original one. The respondent could therefore not be
surprised. It was admtted that the appellant had used
the tinme available until one nonth before the ora
proceedi ngs for submtting observations as generally
all owed in communi cations sent with the invitation to
oral proceedings but that it m ght have been possible
to start the testing earlier and consequently also to
file the results earlier

The respondents subm tted that docunent (8) was the
proper starting point for evaluating inventive step and
mai nt ai ned that the clai ned subject-matter was

I nventive.

VI, The oral proceedings were held on 23 Novenber 2001.

The appel | ant requested that the decision under appea
be set aside and that the patent be revoked.

1314.D Y A
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The respondents requested that the decision under
appeal be set aside and that the patent be naintained
on the basis of either of the follow ng requests:

Main request: Claim1l as filed in the oral proceedings
and clains 2 to 12 as filed with letter of 18 Septenber
2001;

Auxiliary requests A, C, or Das filed with letter of
18 Sept enber 2001.

At the end of the oral proceedings the Chairnman
announced the decision of the Board.

Reasons for the Deci sion

1.1

1314.D

Article 114(2) EPC

The appel | ant knew from the deci si on under appeal that
the tests provided before the first instance had not
been sufficient. Yet there was neither any indication
in the grounds of appeal that new tests were to be
carried out, nor any response to the anended cl ai ns
filed by the respondent in May 1998, ie nore than three
years before the oral proceedi ngs before the Board of

Appeal .

It is a msunderstandi ng of the appellant to concl ude
frominformation in a comruni cation regarding the tine
limt of at |east one nonth before the oral proceedings
for the filing of observations, that new evi dence does
not have to be indicated or filed before that date

(cf. eg. T 39/93, QJ EPO 1997, 134, point 3.3 of the
reasons). In the present case no excuse has been
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brought forward; on the contrary, the appellant has
admtted that the tests could have been carried out
earlier. The evidence filed one nonth before the ora
proceedings is therefore | ate.

Article 114(2) EPC | eaves a discretion for the deciding
body to disregard |ate filed facts and evi dence.
Pursuant to Article 108 EPC, grounds of appeal nust be
filed within four nonths of the decison under appeal.

The role of the Boards of Appeal includes bringing
appeal proceedings to an efficient and expedi ent cl ose.
Qobviously, this requires the coll aboration of the
parties. The earliest possible filing of new facts and
evidence is essential for this to function properly.
Thus, according to CGuidance for parties to appea
proceedi ngs and their representatives (Q EPO 1997,

342, points 1.2.1 and 1.2.2), the statenent of grounds
"must indicate the points of |law and of fact on which

t he contested decision should be set aside. If any

al l egations of facts or |law are being nmade that were
not argued in the previous proceedings, this should be
made clear. Since it lies within the Board of Appeal's
di scretion whether or not to admt late-filed facts and
evi dence. ..., the appellant should indicate why the new
subm ssion was not filed earlier.”

Under the case |aw of the Boards of Appeal it is within
the discretion of a Board under Article 114(2) EPC to
consider all the circunstances of the case, including
the rel evance of the facts or evidence, the delay of

t he proceedings its exam nation nmay cause, any excuses
for the | ateness and whether its filing could be

consi dered as an abuse of the proceedings (T 156/ 84,

T 951/91, Q) EPO 1995, 202, and T 1002/92, QJ EPO 1995,
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605), the latter pointing out that new evi dence should
only exceptionally be admtted i nto appeal proceedi ngs,
ie only when it is prima facie relevant. In T 951/91,
whi ch concerned further fresh experinental data, the
Board refused to take the offered evidence into account
even before it had been submtted, mainly for the
reason that, if the party had no adequate excuse and
adm ttance would lead to a delay, the Board was fully
justified in refusing to admt it. In T 375/91 the
Board rejected to admt test results, since it found no
good reason why the opponent had filed this evidence
only seven weeks before the oral proceedi ngs, which not
only jeopardi zed the whol e object of those proceedi ngs
but al so denied the other party the right to file a
detail ed counterstatetnent, which was contrary to fair
and proper procedure. In T 534/89 (QJ EPO 1994, 464),
the Board found that the filing of an objection of
prior use constituted abuse of proceedings, entitling
the Board to discard it w thout checking the evidence
for rel evance.

This case | aw acknow edges that there is no absol ute
obligation under Article 114(2) EPC to test every piece
of late-filed evidence for relevance, but that there is
roomfor the Boards to disregard late filed evidence
where appropriate, for exanple if the conduct of the
party woul d anbunt to abuse of proceedi ngs.

Appel lants are thus as a rule required already in the
grounds of appeal to at |east indicate the evidence on
which they intend to rely. If they file evidence |ater,
they nmust explain why it could not have been done
earlier. The later evidence is indicated and filed, the
hi gher the risk will be that the Board wll| disregard
it, even without considering its rel evance.
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In the present case, the late filed evidence is, prim
facie, not nore relevant than the evidence al ready on
file. The test report filed with letter of 19 Cctober
2001 is not admitted into the proceedings. It is
appropriate to enphasize, that, in the |light of the

ci rcunstances of the present case the Appellant ran a
hi gh risk that the Board would reject the late filed
evi dence even without examning its relevance, in
particul ar since the appellant's behavi our cane cl ose
to abuse of proceedings.

Mai n request

Articles 84 and 123 EPC

The subject-matter of Caim1 as filed during ora
proceedi ngs before the Board did not give rise to

obj ections under Articles 84 and 123 EPC nor did the
subject-matter of the depending clains 2 to 12 as filed
with letter of 18 Septenber 2001. Clains 1 to 12 neet
the requirenents of Articles 84 and 123 EPC

Novel ty

The objection raised by the Appellant was based on
docunent (3) disclosing polyether type derivatives.
Since the anendnent to Claim21 nmade clear that ether-
type linkages were excluded fromthe hydrophilic
backbone, this objection was no | onger naintai ned.

The Board is satisfied that the subject-matter of the
clainms is not disclosed in any citation and, therefore
neets the requirenents of Articles 52(1) and 54 EPC
Since the novelty objection was no | onger naintai ned by
the Appellant, further details need not be given.
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I nventive step

Claim1l concerns in essence a fabric softening
conmposition conprising an aqueous nedium (b) cationic
fabric softening materials and (c) a defloccul ating
pol ynmer havi ng a hydrophobi ¢ backbone and at | east one
hydr ophi l i ¢ side chai n.

The problemas stated in the patent in suit was to
favorably influence the dependency of stability and/or
vi scosity upon volune fraction of softening
conmpositions (page 2, lines 43 to 45). In particular,

I mportance was attached to the stability of the
conposition in terns of volune separation observed
during storage, and further, to spherulitic droplets or
the lamellar structure.

The probl em of control of viscosity and stability was
addressed by docunent (3). But no detailed

consi derations were given to the aspects of phase
separation; docunent (3) did not nmention the |anellar
structure.

However, as to docunment (8), not only the probl em of
control of viscosity, both in diluted and concentrated
products, was addressed but this docunent nentions al so
that in aqueous dispersions of cationic fabric
conditioners a characteristic spherulitic structure is
obt ai ned, whi ch under goes spont aneous creani ng when

el ectrolytes are included in certain critical
concentrations in aqueous dispersions of cationic
fabric conditioners (page 2, lines 27 and 28; lines 50
to 52). As this docunent is nore related to the

I nt erdependence of stability, viscosity and phase
separation than docunent (3), the Board finds this
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docunent (8) nore appropriate as starting point for
eval uating inventive step.

Thus, in the |ight of docunent (8) the problem
underlying the patent in suit was to provide an
alternative to the addition of an electrolyte for

i nproving the stability and reducing the viscosity of
softeni ng conpositions conprising a | anell ar phase.

In view of the exanples I-XIl of the patent in suit,
the Board accepts that this problemwas credibly sol ved
by addi ng the defl occul ating pol yner as defined in
Caiml to a fabric softening conposition conprising an
aqueous nedi um and cationic fabric softeners.

The question remains to be deci ded whet her the use of
such a defl occul ati ng agent involved an inventive step
or was obvi ous.

As al ready stated, docunment (8) taught that dilute

di spersions of cationic fabric conditioners in water
undergo creamng in the presence of dissolved

el ectrolyte to formconcentrated, readily dispersible
creans having a spherulitic structure. This docunent
contains no hint for a skilled person to use a

defl occul ati ng pol yner instead of particular

el ectrol yte concentrations for inproving the stability
and viscosity properties of softening conpositions.
Therefore, this citation cannot render obvious the

cl ai med solution of the existing technical problem

The appel | ant taking docunent (3) as the starting point
for the evaluation of inventive step submtted that the
probl em underlying the patent in suit was the provision
of an alternative softening conposition having
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equi val ent stability and viscosity behavior. It argued
that docunent (3) taught to use as a defloccul ating
agent a pol yner having a hydrophilic backbone, the
nmononers of which were |inked by GO C |inkages, ie the
hydr ophi Il i ¢ backbone is a polyether, and that in the

Il i ght of docunents (9) and (4), the change of the GOC
Il i nkages into the |inkages as nentioned in Caim1l of
the patent in suit, was an obvious step for a skilled
per son.

The Board does not agree.

Docunent (9), a scientific paper, concerned with the
manuf acturing probl ens of concentrated softening
conpositions was submtted by the appellant to reject
the statenent in the Qpposition D vision s decision
that viscosity and |anellar structure are rel ated
paraneters; the appellant hinted to the passage dealing
Wth instability of systens conprising electrolytes
(page 244, right-hand columm, 6th paragraph, first
line), wherefromit concluded that electrolytes are not
preferred as viscosity reducing agents. This passage
only allows to conclude that the skilled person would
probably | ook for other viscosity reduci ng agents but
this passage still does not explain why the skilled
person woul d replace the ether type |inkages by those
defined in Caim1l of the patent in suit.

Docunent (4) disclosing copolyners of acrylate and

mal eate sodiumsalt as viscosity reduci ng polyners
(page 5, lines 55 to 58) does also not help the skilled
person in solving the existing technical problem since
this docunent is concerned with detergent conpositions
and not with softening conpositions; further, the cited
pol yners are hydrophilic polynmers whereas the patent in
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suit teaches the use of polynmers having a hydrophilic
backbone and hydrophobi c si de chai ns.

The appellant failed to prove that ether |inkages and
those defined in Claiml1l of the patent in suit lead to
equi val ent effects. In the absence of such a proof, the
Board concl udes that the use of polyners having in the
hydr ophi | i ¢ backbone hydrophilic nononers |inked by a

| i nkage sel ected from

i nvol ved an inventive step.

2.3.8 The subject-matter of claiml of the main request neets
the requirenents of Article 56 EPC. Dependent O ains 2
to 12 derive their patentability fromdaim 1.
Hence, an exam nation of the remaining requests is not
necessary.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of claim1l as
filed in the oral proceedings and clains 2 to 12 as
filed with letter of 18 Septenber 2001 (rmain request)
and a description to be adapted thereto.

1314.D
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The Regi strar: The Chai r man:

G Rauh P. Krasa
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