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Summary of Facts and Submn ssions

VI .

1484. D

The appel | ant (opponent) | odged an appeal against the
deci sion of the opposition division, dispatched on

17 June 1997 rejecting the opposition agai nst European
patent No. 0 463 410. The notice of appeal was received
on 12 August 1997, the prescribed fee being paid on the
sanme day. The statenent setting out the grounds of
appeal was received on 17 Septenber 1997.

OQpposi tion had been fil ed against the patent as a whol e
and based on the grounds of Articles 100(a) and 100(b)
EPC and substantiated on the grounds of |ack of novelty
and inventive step (Articles 52(1), 54(1) and (2) and
56 EPC) as well as lack of sufficiency of disclosure
(Article 83 EPC).

In the appeal, the appellant pursued the ground of
Article 100(a) EPC by relying inter alia on docunent:

D1: EP-B-0 071 965.

Oral proceedings were held on 14 May 2002.

The appel | ant requested that the contested decision be
set aside and that the European patent be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be naintained as granted
(main request) or on the basis of one of auxiliary
requests 1 to 5 filed in the oral proceedings.



VII.

1484. D

- 2 - T 0881/ 97

| ndependent claim1 of the main request reads as

foll ows:

"1l. Apparatus for stinulating living tissue conprising
a battery (11) with an internal resistance (12), which
I s dependent on the charge of the battery (11), a
stinmulating pul se generator (10), which is connected to
the battery (11) and includes an output capacitor (6),
which is slowy charged by the battery (11), and, in
order to deliver a stinulating pulse, quickly

di scharged across the tissue, a neasuring device (3),
whi ch neasures the voltage across the output capacitor
(6), and a control device (1), which controls the
stinul ati ng pul se generator (10) dependent on a
predeterm ned stinulating pulse tinme interval and on
the fact that the voltage across the output capacitor
(6), which is neasured by the measuring device (3),
reaches a, by the control device (1) sel ected,
predeterm ned value (1), for the stinmulating pul se
anplitude, characterized in that the control device (1)
gives a mnimumval ue of the stinmulating pulse tine
interval T, and in that the m ninumvalue is increased
if the tinme period, fromthe time when the voltage
across the output capacitor (6) has reached the val ue
of the stinmulating pulse anplitude until the tinme when
the stinmulating pulse is delivered, is shorter than a
predeterm ned safety tinme interval T, selected by the
control device (1)."

In claiml of the first auxiliary request, the
definition of the control device in the preanble is
changed to "a control device (1), which controls the
stinmul ating pul se generator (10) to deliver a

stinul ating pul se when a predeterm ned stinul ati ng
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pul se tinme interval has expired", and in the
characterizing clause the m ninum val ue of the
stinmulating pulse tinme interval T, is defined by the
phrase "that the control device (1) limts the
stinmulating pulse tinme interval by a m ninumvalue T.'.
Mor eover, the patent specification has been anmended
inter alia by deleting fromcolum 3, lines 15 to 19

t he passage "The value of the mninmum stinul ating pul se
time interval may thereby be increased al so during the
stinmulating pulse tinme interval, in which the tine
period is shorter than the safety tine interval."

In distinction to claim1l as granted, according to the
second auxiliary request the phrase "the m ni num val ue
IS increased" has been transferred to the end of
claiml1l and is followed by the phrase "after delivery
of said stimulation pulse"”. The sane passage as for the
first auxiliary request is deleted fromthe patent

speci fication.

The third auxiliary request differs fromthe second
auxiliary request by the deletion of dependent claim4
and the correspondi ng description in colum 2, line 51
to colum 3, line 15.

In the fourth auxiliary request, dependent clains 2 to
4 of the patent as granted are fornul ated as

i ndependent clains 1 to 3, respectively, and the
description was correspondi ngly anended.

According to the fifth auxiliary request, claiml
differs fromclaiml1l as granted in that the phrase "the
m ni mrum val ue i s increased" has been transferred to the
end of the characterizing clause where it is preceded
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by the phrase "and if a stinulating pulse is delivered
during said predeterm ned safety tinme interval T, and
foll owed by the phrase "by said control device before
delivery of a subsequent stinulation pulse”. As in the
first to third auxiliary requests the aforenentioned
passage fromcolum 3, lines 15 to 19 of the patent
speci fication has been del et ed.

In the contested decision, the opposition division
consi dered the subject-matter of claim1l as granted to
differ fromthe teaching of docunent D1 by the
provision of a mninmumvalue of the stinulating pul se
tinme interval T, and the neasure that said value is
increased if the tine period, fromthe tinme when the
vol tage across the output capacitor has reached the
val ue of the stinmulating pulse anplitude until the tine
when the stinmulating pulse is delivered, is shorter
than a predeterm ned safety tine interval T,. Since D1
did not nmake obvious the provision of a safety tine
interval, a conbination with docunents referring to
safety time intervals in different contexts did not
render obvious the subject-matter of claim1l as

gr ant ed.

The appel |l ant essentially relied on the follow ng
subm ssi ons:

Mai n request

The subject-matter of claim1l of the nain request

| acked novelty with respect to the prior art according
to docunent Dl1. The known apparatus did not only show
the structural features conprised in the preanble of
claim1l but also operated in the sanme manner as
specified in the characterizing part of the claim In
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the specific circuit according to Figure 1 of D1, a

m ni mum val ue of the stinulating pulse tine interval
was given by the switching tine t., of the nonostable
flip-flop 11. Moreover, in the known apparatus, a

sl ower chargi ng of the output capacitor caused a del ay
in the delivery of the stinulating pulses, which had to
be consi dered as an effective increase in the m ni num
val ue of the stimulating pulse tine interval. The
condition for increasing the m ninmum val ue even

i ncl uded the presence of a "safety tine interval"”
because the delivery of a stinulating pul se was

i nevitably delayed due to inherent switching tines of
the NOR gate 12, a further flip-flop 10 and the
transistor switch 3 as well as signal propagation
delays in the electrical interconnections. Hence, in
the operation of the circuit shown by Figure 1 of D1,
there occurred always a tine interval between the tine
when the vol tage across the output capacitor had
reached the value of the stinulating pul se anplitude
until the time when the stinulating pulse was actual |y
delivered, i.e. the output capacitor was di scharged by
the switching of transistor swwtch 3. In view of the
conti nued chargi ng of the output capacitor, this tine

i nterval guaranteed a safety margin for the desired
stinmulating pulse anplitude to be reached. In conparing
the functions of the clainmed and known apparatuses, the
wor di ng of claim 1l under consideration was not to be
interpreted as defining an increase in the m ni mum
value T, only after the actual delivery of a stimnulating
pul se, because, in the light of the information given
in colum 3, lines 12ff of the patent specification,
the phrase "until the tinme when the stinulating pul se
is delivered" had to be interpreted as including a
fictitious point in tinme when the stinulating pul se
shoul d have been delivered.
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Auxi liary requests

Wth the exception of the first auxiliary request,
whi ch corresponded in substance to a request filed in
due tinme before the oral proceedings, the auxiliary
requests were filed |late and thus should not be
admtted into the proceedi ngs. Moreover, none of the
claims of these requests defined in a clear and
unanbi guous manner that the m ninum val ue of the
stinmulating pulse tine interval was increased only
after a stimulating pulse tinme had actually been
delivered and thus was effective only for subsequent
stinulating pulses and that in fact a conpari son was
made between the specified tine period and the
predeterm ned safety interval.

The respondent disputed the appellant's view, relying
essentially on the foll ow ng argunents:

Mai n request

The subject-matter of claim1 of the main request
differed froman apparatus for stinmulating |iving

ti ssue as known from docunent D1 by the features given
in the characterizing clause.

The apparatus as shown in figure 1 of docunment D1
operated with a single frequency of the stinulating

pul ses ("G undfrequenz") set by the switching tine of a
nonostable flip-flop and thus with a fixed and uni que
stinmulating pulse tine interval which could not be
considered to constitute a "m ni num val ue of the
stinmulating pulse tine interval" set by the contro

devi ce according to the clear and well-defined neaning
of the present patent.
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Moreover, no increase was foreseen in the known
apparatus of the unique stinmulating pulse tine interval
if the charging tinme of the output capacitor exceeded
the switching tinme of the flip-flop. Hence the charging
of the capacitor determ ned the frequency with which
stinmul ating pul ses could be delivered. In distinction
thereto, claim1l as granted defined a condition for

i ncreasing the mnimum val ue of the stimulating pul se
time interval, nanely if the tine period between the
time it took to charge the capacitor and the tine when
the stinulating pul se was delivered was shorter than a
predeterm ned safety tinme interval T, selected by the
control device. In this context, it was apparent from
t he expression "when the stinulating pulse is
delivered", which defined the end of the tine period
whi ch was to be conpared to the safety tine interval
that the increase in the mninumvalue T, was effected
after delivery of the stinulating pulse for subsequent
stinul ating pul ses. Due to the clained use of the
paraneters T,and T,, a stinulating pul se was delivered
after expiry of the predeterm ned stimnulating pul se
time interval, irrespective of subsequently effected
adapt ati ons thereof necessitated by variations in the
stinul ating pul se anplitude or duration. Thus, contro
of the stinmulating pulse tine interval by the contro
devi ce coul d be retained.

Docunent D1 did not teach to introduce a predeterm ned
safety tinme interval as a delay between the charging
time of the capacitor and the tinme of delivery of the
stinmulating pulse nor did it hint at a conparison to be
made between said tinme period and the safety tine

i nterval

Auxiliary requests
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The anmendnents made in the auxiliary requests further
enphasi zed the distinctions between the active contro
of the stinulating pulse tinme interval according to the
i nvention and the passive reaction of the pul se
generator circuit in the apparatus according to D1 to

I ncreasing charging tinmes of the output capacitor.

More specifically, the anendnents to claim 1l of the
first auxiliary request further clarified the fact that
the control device independently determ ned the
stinmulating pulse tine interval and limted the m ni num
val ue thereof. A piece of information which possibly
could give rise to confusion in this respect was

del eted fromthe description.

As regards the second auxiliary request, the anendnents
to claim1 made it unanbi guously clear that the m ni num
value T, was increased after delivery of the stinulating
pulse. In the third auxiliary request, the whole

enbodi nent was deleted, in the context of which the

af orenenti oned, possibly confusing information was

gi ven.

The i ndependent clains of the fourth auxiliary request
related to specific enbodi nents of the active contro
of the stinulating pulse tinme interval by the contro
devi ce.

Claim1 according to the fifth auxiliary request
expressly defined that the m ni numval ue T, was only
increased if a stinulating pulse was delivered during
the predeterm ned safety tinme interval.

Reasons for the Decision

1484. D
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The appeal conplies with Articles 106 to 108 and
Rul e 64 EPC and is therefore adm ssible.

Novelty (Articles 52(1) and 54(1) and (2) EPQ

Mai n request

Subj ect-matter of claim1l

Claiml as granted is directed to an apparatus for
stinmulating living tissue. In the preanble, the
apparatus is defined by its basic structural elenents,
such as a stimulating pulse generator including an

out put capacitor connected to a battery, a neasuring
device for nmeasuring the voltage across the output
capacitor, and a control device controlling the
delivery of stimulating pulses. The characterizing part
consists of definitions of physical activities to be
performed by the apparatus in that the control device
is required to give a mninmumvalue of the stimnulating
pulse tinme interval T,and in that the m ninmumvalue is
increased if a certain condition is net.

The condition is that the tinme period, fromthe tine
when the voltage across the output capacitor has
reached the value of the stinulating pul se anplitude
until the tinme when the stinulating pulse is delivered,
is shorter than a predeterm ned safety tinme interval T,
sel ected by the control device.

The respondent interpreted this condition as inplying
that a stinulating pul se must have been actually
del i vered before an increase in the m ni numvalue T,
coul d occur since it was the delivery of the
stinmulating pul se which defined the end of the tine
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period that was conpared with the safety tinme interval

The Board concedes that the respondent's interpretation
of the claimwording is as such perfectly reasonable.
However, it is not the only interpretation which is
justified in the light of the patent specification. In
this context, reference is made to colum 3, lines 12
to 19 of the patent specification stating "Further, the
di fference between the tine period and the safety tine
interval nmay be determ ned al ready before the
stinmulating pulse is delivered. The val ue of the

m ni mum stinulating pulse tine interval may thereby be
i ncreased al so during the stinulating pulse tine
interval, in which the tine period is shorter than the
safety time interval.” It follows that the phrase "when
the stinmulating pulse is delivered" is also neant to
define a point in tinme at which the stinulating pul se
woul d only have been intended to be delivered. In this
alternative interpretation, the end of the tine period
Is given by the fictitious end of a predeterm ned
stinmulating pulse tine interval, whereas the actua
delivery of the stinulating pulse is delayed until the
safety time interval has expired, as the consequence of
an inmmediate increase in the mninmumvalue T,in a
single step. Moreover, it is noted that the claim
wor di ng does not specify how and by which neans a
conpari son between the specified tinme period and the
safety time interval would be nade.

Prior art according to docunent D1

Undi sput edl y, docunent D1 shows an apparatus for
stinmulating living tissue which conprises the physica
entities according to the preanble of claim1 under
consi deration. According to the specific enbodi nent
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given by the circuit shown in Figure 1, the known
apparatus will deliver a stinulating pulse by

di schargi ng the output capacitor 5 when a transistor 3
Is switched into its conducting state. The sw tching
occurs only when two conditions are net at a NOR gate
12 : the voltage at the output capacitor has reached a
sel ected predeterm ned value V,, for the stinulating
pul se anplitude (as is controlled by a conparator 8)
and a pulse time interval t., which corresponds to the
swtching tinme of a nonostable flip-flop 11, has

el apsed. In normal operation of the apparatus, the
switching tinme of the nonostable flip-flop 11

determ nes the basic operating frequency and thus a
fixed (although in principle variable) stinulating
pul se time interval. If the tine required for charging
the out put capacitor to the desired pul se anplitude V,,
becones | onger than the switching tine of the
nmonostable flip-flop 11, the delivery of the
stinmulating pulse is delayed (and thus the stinulating
pul se tinme interval is increased) until V., is reached.

Di scussi on

In the known apparatus, the basic operating frequency
is set to a predeterm ned val ue (by nonostable flip-
flop 11) which can in principle be varied but, once
set, wll not be exceeded and hence constitutes an
upper limt of the stinulating pulse rate.
Consequently, the switching tinme of the nonostable
flip-flop 11 determ nes a stinulating pulse tine

i nterval which, notw thstanding the fact that it
happens to coincide with the predeterm ned stimnulating
pul se tinme interval, cannot becone shorter and thus, in
any reasonable interpretation of the term constitutes
a "mni mum val ue" of the stinulating pul se tine
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i nt erval

The respondent's argunent brought forward in this
context that the fixed and unique stinulating pul se
time interval appearing in the apparatus known from D1
coul d not be considered to constitute a "m ni num val ue
of the stinulating pulse tine interval”" within the
meani ng of the present patent, as well as the
correspondi ng judgenent of the opposition division
according to points (2a) and (3c) of the reasons, rely
on the assunption that the predeterm ned stinul ating
pul se time interval and the m ni mum val ue thereof were
different entities. However, claim 1 under
consideration only specifies that the control device
controls the stinulating pul se generator "dependent on
a predetermned stinulating pulse tine interval" and
that "the control device gives a m ninumval ue of the
stinmulating pulse tine interval". In fact, the claim
wor di ng does not all ow for an unanbi guous di stinction
bet ween the "predeterm ned" stimnulating pul se tine
interval and its "m ni numval ue" and, in view of the
broad and unspecific neaning of the terns used,
enconpasses an operation at a given m ni nrum val ue of
the stinmulating pulse tine interval as described in
docunent D1.

A further point to be considered is whether it can be
said that the m ni num val ue of the stinulating pulse
time interval according to D1 would be "increased”
according to circunstances. Although in the apparatus
according to Figure 1 of D1, an increase in the pul se
time interval of the stinulating pulses delivered (in
response to an increase in the charging tine T  of the
capacitor) is not strictly speaking the result of a
correspondi ng increase in the setting of the switching
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time t,, of the nonostable flip-flop 11, the overal
effect of the operation of the circuit is neverthel ess
as if such a new setting had been perforned. In other
words, if the circuit of Figure 1 of DI were consi dered
a "black box", its function in reaction to an increase
in the charging tine of the output capacitor could
legitinmately be described as an increase in the m ni num
value of the stimulating pulse tine interval. It is to
be noted in this respect that claim21 under

consi derati on does not provide any infornmation as to
how and by what exactly the m ninum val ue T, woul d be
determ ned and i ncreased.

Havi ng established that the effective operation of the
known devi ce can be described as an increase of the

m ni nrum val ue of the stinulating pulse tinme interval
according to circunstances, it has finally to be

consi dered whet her the conditions for such an increase
woul d correspond to those clained. Caim1l specifies
that the mninumvalue is increased "if the tine
period, fromthe time when the voltage across the

out put capacitor has reached the value of the
stinmulating pulse anplitude until the time when the
stinmulating pulse is delivered, is shorter than a
predeterm ned safety tinme interval T, selected by the
control device". As follows fromthe observations given
in point 2.1.1 above, this condition has to be
interpreted as enconpassing the possibility of an

i medi ate, one-step increase of the m ninumvalue T,
(and thereby a delay for the actual delivery of a
stinmulating pulse) if the initially intended tine of
delivery of the stinulating pulse tine falls within the
time interval given by the tine it takes for charging
the out put capacitor plus a predeterm ned safety tine
interval. Wth the switching tine t_, of the nonostable
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flip-flop 11 in Figure 1 of D1 being the m ni num val ue
of the stinulating pulse tine interval and determ ni ng
at the sane tine the initially intended tine of
delivery of the stinulating pulse, the condition for an
I ncrease of the m ninmum val ue has to be considered as
falling wwthin the clained terns. This is all the nore
true as the claimwordi ng under consideration does not
require a conpari son between the specified tinme period
and the safety tinme interval to be perforned as an
active step of operating the apparatus.

In summary, in the Board' s judgenent, the teaching of
DL falls within the general functional terns of claiml
of the main request, so that the subject-matter of the
| atter | acks novelty, contrary to the requirenent of
Articles 52(1) and 54(1) and (2) EPC.

First auxiliary request

The anmendnents proposed to claim1 concern the features
that the control device controls the stinulating pul se
generator to deliver a stinmulating pulse when a
predeterm ned stinulating pulse tine interval has
expired and that the control device limts the
stinmulating pulse tine interval by a m ni numval ue T,

Qobvi ously, the anendnents do not renove the crucia
anbiguity in the interpretation of the claimwording
referred to in point 2.1.1 above so that the subject-
matter of claiml1l of the first auxiliary request also
| acks novelty and thus does not conply with

Articles 52(1) and 54(1) and (2) EPC.

In this context, it is added that the nere renoval, as
in the present case, of passages fromthe patent
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speci fication which expressly support a w der
interpretation of the claimwording does not [imt the
scope and interpretation of a broad claimdefinition
with respect to the prior art (see decisions T 607/93
in "Case Law of the Boards of Appeal of the European
Patent O fice, 4th edition 2001, page 64; and T 409/00,
not publi shed).

Second auxiliary request

Adm ssibility

In the oral proceedings, the Board had deened it
appropriate to admt the late-filed second auxiliary
request into the proceedi ngs because it differed in
substance fromthe main request nerely by the addition
of a short expression to claim1l and appeared to be a
sui tabl e basis for discussion whether and possibly how
the invention could be distinguished fromthe cited
prior art.

Novel ty

In the Board's opinion, the additional specification
that the mninumvalue is increased "after delivery of
said stinulation pulse"” is too vague and thus
insufficient to exclude an interpretation of the claim
according to which the stinulating pulse was a
fictitious pul se, which was only intended to be
delivered. In fact, the anended clai mwordi ng does not
unanbi guously specify that the increase of the m ni num
val ue was made for stinulating pulses follow ng the
actual delivery of a stinmulating pulse for which the

cl ai med condition was observed by a conparison of the
time period with a predeterm ned safety tinme interval
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and continued until said tine period exceeded the
safety tinme interval. Mreover, in view of the fact
that an apparatus for stinulating living tissue
delivers stinulating pulses on a nore or |ess regular
basis (see for instance the specific enbodi nents
according to Figures 2 to 4 of the present patent),
there woul d al ways be a stinulating pul se preceding an
i ncrease of the m nimum val ue.

Accordingly, the subject-matter of claim1l1l of the
second auxiliary request |acks novelty with respect to
t he teaching of docunent D1 (Articles 52(1) and 54(1)
and (2) EPC).

Adm ssibility of the third to fifth auxiliary requests

These requests were filed at a very |late stage of the
appeal proceedings after the tine [imt set by the
Board in its sunmons to the oral proceedi ngs had
expired.

In the Board's view, the subject-matter of these
requests is not sufficiently limted so as to

unambi guousl y define a novel teaching with respect to
the prior art and/or introduces further deficiencies:

Since the clains of the third auxiliary request are
identical to certain clainms of the second auxiliary
request, the judgenent given for the latter applies
wi th equal force.

The filing of a set of clains containing three
i ndependent cl ains of the sane category and thus
provi di ng three independent definitions of the
i nvention, as according to the fourth auxiliary
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request, does not conply with the requirenment of
concise claimdrafting according to Article 84 EPC

As regards the fifth auxiliary request, the wording of
claim1 thereof also does not unanbi guously define
novel subject-matter in that it fails to define an
operation in which the increase of the m ni numval ue T,
woul d follow a stinulating pul se which was actual |y
delivered within the safety tine interval nor that the
control device would carry out an active conparison
between the defined tine period and the safety tine

interval. On the contrary, the proposed anendnent "and
if a stimulating pulse is delivered during said
predeterm ned safety tine interval T, gives rise to a
further anbiguity, contrary to the requirenents of
Article 84 EPC, in that it remains unclear what should

happen if this condition were not fulfill ed.

In view of the facts that, for the above reasons, none
of the third to fifth auxiliary requests was prinma
facie found all owabl e and that these requests had been
| ate-filed, the Board decided not to admt theminto
the proceedings (see T 1002/92, QJ EPO 1995, 605).
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O der

For these reasons it is decided that:

1. The deci sion of the opposition division is set aside.
2. The patent is revoked.

The Regi strar: The Chai r man:

R Schumacher G Davi es
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