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Summary of Facts and Subm ssi ons
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The appel | ant (opponent 01) | odged an appeal, received
on 31 July 1997 agai nst the decision of the Opposition
Di vi sion, dispatched on 9 June 1997, to reject the
opposi ti ons agai nst the European patent 0 516 888.

The appeal fee was paid sinmultaneously and the
statenment setting out the grounds of appeal was
received at the EPO on 7 Cctober 1997

Two oppositions were filed against the patent as a
whol e on the grounds of lack of novelty and inventive
step (Article 100(a) EPC) of the subject-matter of
Caiml mainly in view of the followng prior art
docunent s:

D1: EP-A-0 178 825

D2: US-A-4 208 764

D3: EP- A-0 404 235

D4: EP-A-0 162 154

D5: NL-A-8 801 707 and

D6: NL-A-8 303 633.

In his statenment setting out the grounds of appeal, the
appel l ant contended that the subject-matter of Claiml
was totally anticipated by the state of the art
described in D4 since, in his opinion, the forenost

projection of the mandrel of D4 (referred to as "D' in
opponent 02's letter of 27 March 1997) shoul d be
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considered as a tooth pointing "obliquely forwards".

He al so contended that the subject-matter of Claim1l

| acked inventive step over D1, D4 or D5 either taken in
isolation or in conbination with D3. He argued in
particular that the forenost part of the mandrel shown
in Figure 1 of D1 could al so be considered as a tooth
having a blunt rounded scrapi ng edge and that it was
conpletely wwthin the capabilities of the skilled
person to vary the dianmeter of the forenost bl unt
scrapi ng tooth based on standard design consi derations
for designing a mandrel of the basic shape according to
Dl1. Therefore, in his opinion, the use of a bl unt
forenpst tooth in conbination with pointed rear teeth
was known from D1 and the skilled person who wanted to
achieve a better scraping action would |ogically adjust
the position and increase the dianeter of the forward
scraping tooth while applying the basic principle that
the front part of the mandrel should be bl unt.

The appel | ant contended al so that, when the skilled
person was designing rotating mandrels, he would follow
the three design criteria belonging to the conmon
general know edge listed in D3 (see colum 1, lines 12
to 30) and he woul d know that a great certainty of
removal of all the intestinal remains would be achi eved
by an increase in the dianeter of the teeth of the
mandrel such as described in D1, D4 and D5 and that
little danage to the neat woul d be achi eved by the use
of either a blunt front portion as in any of the
docunents D1 to D5 or blunt teeth as used in D5.
According to the appellant, the opposed Caim1l thus
follows wi thout any inventive step fromDl on the basis
of design considerations which were comon gener al

know edge for the skilled person.
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The appel l ant al so pointed out that teeth axially

al i gned one behind the other and pointing obliquely
forward were comonly used in the prior art (see for
exanple D1, Figure 6 of D3, D5 and also the rear teeth
of the mandrel of D4), and to orientate the forenost
tooth of the mandrel of D4 in the same direction as the
other teeth could not formthe basis of an inventive

i nprovenent and the opposed patent thus al so | acked

i nventive step over D4.

As regards the state of the art disclosed in D5, the
appel  ant argued that the mandrel of D5 was devel oped
by changing the structure of D1 to provide maxi mum
protection from danage and that, for the skilled person
trying to solve the problem of the opposed patent, it
woul d be i medi ately obvious from D1, D3 and D4 t hat
using sharp teeth would increase the effectiveness of
the scraping and the catching of the intestinal renmains
and that the front part of the mandrel should be bl unt
to prevent ripping of the poultry and damage to the
col l ar bone upon insertion. Therefore, it would al so be
obvious to inprove the structure of the mandrel of D5
by sharpening only the back teeth and not the forenost
tooth and the invention also | acked an inventive step
over D5 in conbination with either D1, D3 or D4.

In reply, the respondent (proprietor of the patent)
argued that the definition of the appellant for
determ ni ng whether or not a tooth was pointing in a
forward direction was not clear and that, since the
forenmpst projection of the mandrel of D4 did not have a
| eadi ng edge pointing in a forward direction, D4 could
not take away the novelty of the opposed patent.

He al so contended that, when starting from Dl and
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| ooking for a better scraping action by increasing the
di aneter of the mandrel, a designer would be tenpted to
increase not only the dianeter of the teeth but also
the dianeter of the end portion. He al so pointed out
that, in the teaching of D4, the forenopst projection
"D'" of the mandrel was never presented as a tooth

wi thin the neaning of the patent, and he all eged that
the skilled man reading D4 would learn that this part
"D' was not intended to operate as a tooth. Therefore,
the subject-matter of the patent should be considered
as inventive over D4, either taken alone or in
conbination with D3. Regarding D5, the respondent was
of the opinion that it led a designer away fromteeth
havi ng a sharp point and could not take away the

i nventive step of the invention.

Oral proceedi ngs took place on 27 January 2000.

The appel l ant contended that it was known, in
particular fromD3 (see D3: colum 1, lines 31 to 35),
that the decropper of D4 nmust have a certain mninmum

di aneter so that when the nmandrel was inserted, the
neck of the bird was stretched sonewhat. Therefore, the
forenost projection "D', which was in direct contact
with the skin of the neck, would necessarily act as a
scraping tooth in the same way as the blunt forenost
tooth of the device of Claim1l and the rear teeth 44 of
the mandrel of D4 would play the sanme functions of
gripping and pulling as the rear remaining teeth of the
mandrel of Claim 1. The appellant al so pointed out that
t he bases of the teeth 44 of the mandrel of D4 were
axially aligned with the forenpst projection D and that
the teeth form ng a row should not necessarily have the
sanme configuration. Moreover, for the appellant, to cut
the end corners of the strips 42, 43 as described in D4
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(see page 9, lines 8 to 9) was the sanme nmanufacturing
process step as to blunt the forenpst tooth 6 of the
mandrel according to the invention. Therefore, in his
opi nion, the subject-matter of Claim1l was not new in
conparison with D4.

As regards inventive step, the appellant started from
D1 and considered that the problem highlighted in the
patent, resulting fromthe fact that the teeth of the
mandr el disclosed in D1 were hidden behind each ot her
(see colum 1, lines 29 to 34), was not solved by the
i nvention.

In his opinion, when starting fromDl, the skilled
person woul d have to find a conprom se between getting
a good scraping and little damagi ng and he poi nted out
t hat broadening the front end portion of the mandrel
was al ready known from D4 and that the back teeth had
not to be altered.

The appel lant alleged that the design criteria to be
observed when nodifying the teeth of the mandrel of D1
were comon general know edge sunmed up in D3 (see
colum 1, lines 13 to 30) and that the skilled person
woul d learn, fromD4, how to get a good certainty in
scrapi ng and renoval and, from D5, what to do for

maxi mn safety and little damage. In his opinion,

whet her the skilled person started fromDl or from D5,
it would be obvious for the skilled person to adapt the
mandr el accordingly depending on the inportance given
to the criteria selected in D3. According to the
appel l ant, the subject-matter of Claim1l resulted from
an aggregation of features which did not interact with
each other and therefore should be considered
separately.
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The respondent disagreed with all the appellant's
argunents and submitted three new sets of clains as
auxiliary requests | to IIl.

The appel | ant requested that the decision under appeal
be set aside and that the European patent n° 0 516 888
be revoked.

The respondent requested that the appeal be dism ssed.
Al ternatively, he requested that the decision under
appeal be set aside and that the patent be maintained
on the basis of one of the three sets of clains

subm tted during the oral proceedings as auxiliary
requests | to II1I.

The wording of daim1l of the main request (Claim1l as
granted) reads as foll ows:

"Device for clearing the neck skin of slaughtered
poultry conprising a mandrel (1) being adapted to be
rotated and forwardly displaced through the neck of the
poultry provided with at |east one row of teeth (5, 6)
di sposed axi ally behind each other and pointing
obliquely forwards and in the direction of rotation of
the mandrel, wherein the mandrel further conprises a
forenost blunt end portion (9), characterised in that
of each row of teeth the forenpbst tooth (6) has a bl unt
point (8) while the remaining teeth (5) of each row are
provided with a tapering point, whereas the blunt end
portion (9) of the mandrel (1) is shaped such that,
when seeing the mandrel in a frontal view, the point

(8) of at |least each forenpst tooth (6) projects beyond
the circunference of that blunt end portion."
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Reasons for the Decision

1
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Adm ssibility of the appeal

The appeal is adm ssible.

Interpretation of Caiml

In Jdaim1l the teeth of the mandrel are defined as
poi nting obliquely forwards and in the direction of the
rotati on of the mandrel.

According to the description and the draw ngs of the
opposed patent, all the teeth of the mandrel according
to the invention, included the forenost tooth of each
row, are given the sanme general configuration (see
colum 2, lines 43 to 49 and Figures 1 and 3) i.e.
general ly triangul ar whereby the vertex of the triangle
points to the blunt end portion of the mandrel. An

i ndi cation suggesting that the general configuration of
the forenopst teeth of the mandrel according to the
invention mght be different fromthat of the rear
teeth of the row can be found neither in the
description nor in the draw ngs of the opposed patent.
In this respect, it should be enphasized that the upper
and | ower end portions of the strips (3, 4) are not

di sclosed in the patent as being teeth (5, 6).

D fferences between the forenost tooth of each row and
the other teeth of the row cannot be seen in their
respective general configuration but firstly in the
shape of their extremties, which is blunt for the
forenpst tooth instead of being tapered as for the rear
teeth (see colum 2, lines 50 to 56 and the draw ngs),
and secondly also in their action inside the neck of
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the poultry which is a scraping action for the forenost
tooth instead of a gripping action for the rear teeth
(see the description, fromcolum 1, line 57 to

colum 2, line 5 and colum 3, lines 12 to 16).

Therefore, Caim1 should be interpreted as being
l[imted to a device conprising a mandrel provided with
rows of teeth all shaped according to the sane general
configuration with points directed to the blunt end
portion of the mandrel.

Novelty (Article 54 EPC)

When exam ni ng novelty, the clainmed subject-matter

| acks novelty only if a "clear and unm st akabl e
teachi ng" of a conbination of the clainmed features were
to be found in a prior art disclosure.

In the present case, it does not appear clearly from

t he description of D4 whether the forenpost radial
projection (referred to as "D' in the proceedi ngs) of
t he mandrel shown in Figures 5 and 6 of D4 is intended
to operate as a tooth and whether it can be considered
as such.

Al so, D4 does not disclose clearly and unequivocally
whet her the said projection "D' points obliquely
forwards. Moreover, Figures 5 and 6 of D4 clearly show
that the general shape configuration of the projection
"D'" (which is of so little inmportance that it has no
reference sign, |let alone reference sign 44 which
indicates the teeth) is quite different as that of the
rear teeth 44 of the row, such a configuration being in
contradiction with the teaching of Claim1l as
interpreted according to section 2 above.
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Furthernore, if the projection "D' in D4 were
considered as being the forenost tooth in D4 then the
rear teeth 44, which are each bent inwardly about a
bending line, would not formw th the projection "D' a
row of teeth di sposed axially behind each other (see

t he opposed patent: Figures 2 and 4 and colum 1,
lines 33 and 34) but a row of teeth not hidden behind
each other due to their bended ends.

According to the Board, the other cited docunents D1 to
D3, D5 and D6, which were not brought forward during

t he present proceedi ngs for novelty purposes, do not

di scl ose a cl earing device which could be novelty-
destroying for Caim1l of the opposed patent.

Therefore, the subject-matter of daiml is new wthin
the neaning of Article 54 EPC

The cl osest state of the art

The mandrel of the device shown in Figures 5 and 6 of
D4 conprises all the features of the pre-characterising
portion of Claim1 and is also provided with rear teeth
havi ng tapering points and with a forenost radial
projection "D' which may resenble a blunt tooth.
However, since the nature (structure and function) of
the said radial projection "D' is not clearly and
unanbi guously di scl osed, the Board considers that the
device of D1, cited in the opposed patent as background
art useful for understanding the invention

(Rule 27(1)(b) EPC), illustrates a state of the art
closer to the invention than the device described by
4.

The subject-matter of Caim1 differs fromthe device
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of D1 in that:

- the forenost tooth (6) of each row of teeth has a
bl unt point (8), and

- the blunt end portion (9) of the mandrel (1) is
shaped such that, when seeing the mandrel in a
frontal view, the point (8) of at |east each
forenpst tooth (6) projects beyond the
circunference of that blunt end portion.

5. Pr obl em and sol uti on

When considering the device disclosed by D1 as the
starting point and taking into account the differences
nmenti oned above in section 4, the Board sees the
probl em as being to i nprove said known device so that
the crop and gullet to be cleared fromthe skin can be
renoved in a very effective way while the risk of
damage is reduced to a m ninum (see the patent:

colum 1, lines 26 to 41).

The Board is satisfied that the inplenentation of the
features claimed in Claim1l1 brings a solution to the
above-nenti oned probl em

6. | nventive step (Article 56 EPC)

6.1 Fromits free end entering first the neck of the
poultry up to its threaded rear extremty 2 attached to
the driving apparatus, the mandrel according to the
invention (see Figures 1 and 3 of the patent and the
description) conprises axially aligned behind each
other in the foll ow ng order:

0981.D Y A
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- a nmeans (i.e. the end portion 9) having the
function of pushing the poultry body parts aside
for clearing the way (see the patent: colum 3,
lines 8 to 12),

- a neans (i.e. the forenost tooth 6) for at | east
partially | oosening (by scraping) the parts to be
cleared fromthe neck skin (see fromcolum 1,
l[ine 51 to colum 2, line 3 and colum 3, |ines 12
to 13), and

- means (i.e. the sharp-pointed teeth 5) for
gri pping and conpletely renoving the body parts
al ready | oosened by the scraping neans (see the
patent: colum 2, lines 3 to 5 and colum 3,
lines 14 to 16).

Referring now to the mandrels of the devices disclosed
in DI to D6, it appears that nost of them conprise both
means for clearing the way and for gri pping whereas
none of themis provided with additional neans for
scraping the neck skin in order to | oosen the attached
body parts before gripping.

As regards D1, it is clear fromthe description that
the function of the projections (tongues 6) of the
mandrel is solely to seize and to catch the intestina
remai ns (see page 2, lines 14 to 15 and page 3, lines 1
to 4) and not to scrape the remains fromthe skin
before gripping them As far as the forenpbst parts of
the pieces of plate 5 near the blunt end portion 4 are
concerned, there is absolutely no indication in this
docunent that they could be in position to scrape the
neck skin. On the contrary, the teaching that the

poi nts of the tongues 6, cut into the edge portions of



0981.D

- 12 - T 0849/ 97

the pieces of plates 5, are located "on or within" the
| argest circunference of the end portion 4 (see DL:
page 2, lines 27 to 30; page 3, lines 24 to 31 and the
end of Caim1l) inplies that said edge portions of the
pi eces of plate 5, and consequently the forenpst part
of said pieces, do not project beyond said |argest
circunference (see also Figure 2) and therefore inplies
that they were not foreseen for a scraping action

wi thin the neaning of the opposed patent.

The enbodi nents disclosed in D2 (Figure 5), D3
(Figures 2, 5 and 6) and D5 (Figure 1) also conprise a
means for clearing the way (i.e. a blunt end portion)
and al so sone gripping neans (i.e. usually a row of
radi al identical projections, sharp-pointed or not) but
no scrapi ng nmeans, such means being neither nentioned
in the descriptions nor represented on the figures of
sai d docunents.

Regarding now D4, it is explicitly described in the
description (see page 9, lines 3 to 6 and 12 to 15)
that the lateral strips of the mandrel are arched to
formparts of a cylinder and that they are

i nterconnected by a spherically shaped guide elenent in
order to facilitate the novenent of the bore tube into
the bird and to damage the bird as little as possible.
Therefore, the function of the free end of the mandrel
according to D4 appears to be to clear the way inside
the poultry neck for easing the introduction of the
mandr el whereas the catching and | ooseni ng of the body
parts of the bird are perforned solely by the narrow ng
part of the slit between the edges of the strips and
the teeth (see D4: page 2, lines 15 to 21).

Even if the formof the edge of the ends of the strips
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42, 43 shown in Figures 5 and 6 of D4 (i.e. the
forenost radial projections referred to as "D' in the

i mpugned decision) may recall the formof a scraping

bl ade, there is absolutely nothing in the description
of the docunment, not even a hint, which suggests that
sai d edges coul d possi bly engage the neck skin and
offer a sort of scraping action. Therefore, such an
interpretation of the part played by the edges is to be
consi dered as being based on hindsight with know edge
of the invention.

As far as D6 is concerned, the Figures 1 to 3 show
clearly that the disclosed decropper is provided solely
with axial gripping nmeans (i.e. the projections 3)

wi t hout any of the other neans cited above.

The principle of |oosening the body parts of the bird
fromthe neck skin before tearing themis thus not
taught by the docunents cited in the proceedings, |et

al one the idea of interposing a particular scraping
tool (i.e. a blunt forenpst tooth) between the forenost
gui ding el enment and the gripping projections. Wthout
any hint, the skilled person woul d have no reason and
woul d norrmal ly not be inclined to adapt the mandrel of
D1 accordingly, in particular because such an
adaptati on woul d conplicate the manufacturing of the
mandrel . Even when considering that the skilled person
m ght have the idea of providing the mandrel of D1 or
D3 with a scrapi ng neans between the forenost guiding
nmeans and the rear sharp teeth, he would have a prior
no reason to give to said additional neans the general
configuration of the other teeth with a blunt point and
to prolong it beyond the circunference of the end
portion of the mandrel, all the nore so as the form of
the sole forenost radial projection of the state of the
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art (i.e. projection "D' of the Figures 5 and 6 of D4)
whi ch may possi bly suggest a scraping el enent (see
section 6.2 above) does not correspond to the general
shape of the rear teeth, does not formpart of a row of
teeth di sposed axially behind each other in the neaning
of the opposed patent and does not seemto extend
beyond the circunference to the forenost spherically
shaped gui de el enent of the mandrel

Therefore, the teaching of D1 or of D2, D3 and D6 taken
alone or in conmbination with the teachings of D4 or D5
cannot | ead the skilled person to a device conprising a
mandrel as clainmed in daiml.

For the foregoing reasons, the subject-matter of
Claim1 does not follow plainly and | ogically either
fromthe prior art known fromDl to D6 or fromthe
common general know edge of a person skilled in the art
and therefore inplies an inventive step within the
meani ng of Article 56 EPC.

The grounds for opposition brought forward therefore do
not prejudice the maintenance of the European patent
0 516 888 unanmended.

Auxi liary requests
Si nce the board has acknow edged that the main request

is allowable, there is no need to consider the
appel lant’s auxiliary requests.

these reasons it 1s decided that:
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The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

0981.D



