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Summary of Facts and Subm ssi ons

2823.D

The appellant | (opponent 11) and appellant 11
(opponent [11) | odged appeal s agai nst the deci sion of
t he opposition division rejecting the oppositions
agai nst European patent No. 326 747.

The i ndependent clains 1 and 5 are worded as fol | ows:

"1l. An RDS receiver for receiving an RDS broadcast
signal carrying interruption data,

the RDS receiver having the function of performng an
i nterruption based on the data received, and including
controlling neans (14) for sweeping the received
frequency of the receiver across a received frequency
band when a received broadcast signal has deteriorated
and the receiver is in a state of waiting for the
interruption, the controlling neans (14) stopping the
sweep when it has becone possible to obtain a data
signal from another received broadcast signal when the
signal is received after the starting of the sweeping,
characterised by

a lock detection circuit (11) for generating a | ocking
detection signal when a data signal can be obtained to
indicate the received signal has not deteriorated, and
generating an unl ocki ng detection signal when no data
signal can be obtained to indicate that the received
br oadcast signal has deteriorated.”

"5. A nethod of controlling an RDS recei ver capabl e of
recei ving an RDS broadcast signal carrying interruption
data and which has the function of perform ng an

i nterruption based on said data, including the steps
of :
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starting the sweeping of the received frequency of the
recei ver across a received frequency band when it has
becone i npossible to obtain a data signal froma

recei ved broadcast signal in a state of waiting for the
i nterruption; and

st oppi ng the sweeping when it has becone possible to
obtain the data signal from another received broadcast
signal when the data signal is received after the
starting of the sweeping, characterised by:

using the output froma | ock detection circuit to
determine if it is still possible to obtain a data
signal fromthe received broadcast signal or not."

The foll ow ng docunents cited in the appeal procedure
will be referred to bel ow

Dl: "Specifications of the Radio Data System RDS for
VHF/ FM sound broadcasti ng”, Tech. 3244-E;, Editor:
R G essmann, Technical Centre of the European
Broadcasti ng Union, Bruxelles, 1984.

D3: | EEE TRANSACTI ONS ON CONSUMER ELECTRONI CS
vol . CE-33, No. 3, August 1987, pages 319-326; New
York, NY, US; K TAURA et al.: "Automatic tuning
car radi o based on the radio data systent

D6a: Manual "Berlin IR 83", cover sheet and page 32
D6b: Manual "Hamburg SQM 23", cover sheet and page 16
D6a and D6b were filed by appellant | with the
statenent setting out the grounds of appeal. A conplete

copy of Dl was filed by appellant Il with the letter
dated 23 July 1999.



2823.D

- 3 - T 0843/ 97

The contested decision held that the features of the
characterising portions of clains 1 and 5, in
particular a |lock detection circuit, were neither

di scl osed in D1, nor suggested by any of the docunents
cited by the opponents. The term "better signal" on
page 29, point 1, of Dl did not disclose the use of the
data section of the signal and did not necessitate a
deterioration of the previously received signa

(point 1, 3.1 of the contested decision). The
contested decision (page 9, third paragraph) further
expressed the opinion that the opponents had not

concl usively shown that it would be obvious to utilise,
I ndependently fromany other criteria, the | ack of
reception of a data portion to generate an unl ock
signal and to start sweeping. The argunent that both a
better signal and reception of a programe

i dentification code had to be fulfilled for a valid

| ock according to D1 (page 29, point 1) was dism ssed
on the ground that D1 disclosed a | ock onto a new
station based on a progranmme identifier but did not

di scl ose starting a new sweep if all were in order with
the received signal and then later the data part of
that signal becane "poorer in quality" (point 11, 4.4
of the contested decision).

The reasons for disregarding page 6 of D1 filed during
the oral proceedings before the opposition division
referred to "new argunentation at a very |late stage"
and insufficient rel evance because page 6 only showed
"general know edge" (point Il, 2.3 of the contested
deci si on).
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proceedi ngs were held on 10 Novenber 1999.

Appel lant | essentially argued as foll ows:

(i)

The subject-matter of clains 1 and 5 | acked
novelty in view of D1. The features of the
respective preanbles of clains 1 and 5 were known
from Dl as acknow edged by the contested
decision. Dl defined a standard for RDS and
therefore did not give details about how to
enbody the receivers, but only set out the

rel evant RDS specifications. Valid reception of
the data transmtted by RDS signals, such as the
traffic-progranme identification (TP) and the
traffic-announcenment (TA) codes, was a
prerequisite for swtching on traffic
announcenents in a waiting reception node as

di sclosed in D1 (page 30, paragraphs (a) and (b)
of point 6). This required both the presence of a
cl ock signal and synchronisation of the decoded
signal (page 6, Figure 2 and pages 40 to 42 of
D1). A lock detection circuit for determning if
it was still possible to obtain a data signal
fromthe received broadcast signal was therefore
al so disclosed in D1 in the formof the group and
bl ock synchroni sation detection circuit of

Figure 19 of D1 or that of the circuit in

Figure 2 of D1 deriving a clock signal (2) from
the subcarrier to produce a cl ocked decoder
output (6). Since Dl disclosed that the TP code
could be taken into account during automatic
search tuning in case of bad reception of the
broadcast signal (D1, page 30, point 4 and

page 29, point 1), the skilled reader would
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deduce from D1 that detecting a | ocked data
signal was a precondition for tuning in to

anot her traffic broadcast signal and starting the
sweepi ng of the received frequency woul d be

requi red when synchronisation failed for a

prol onged peri od.

I f novelty was recogni sed, the subject-matter of
claims 1 and 5 | acked an inventive step because,
for the reasons set out in the novelty attack,
the person skilled in the art would have
considered starting the sweeping of the received
frequency when it was inpossible to obtain a data
signal fromthe received broadcast signal. This
was al ready known fromthe AR system which had
to be taken into account for devel oping

RDS receivers since, according to D1 (page 3,
paragraph 2, and page 30, footnote), RDS had to
be conpatible with ARl and included ARl features,
such as the TP and TA codes. D6a and D6b

di scl osed starting the automatic search tuning
when it was inpossible to receive a signal froma
traffic broadcast station in a state of waiting
for interruption (cassette player node).

The opposition division conmtted a substanti al
procedural violation by not admtting page 6 of
D1 during the oral proceedings. Although page 6
had not been expressly referred to prior to the
oral proceedi ngs before the opposition division,
docunent D1 was cited as a whole in the notice of
opposition. It was also cited in the patent
specification (cover sheet and colum 2, l|ines 32
to 55) and acknow edged there as the cl osest
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prior art. Follow ng decision T 536/88, the
entire docunent had to formpart of the
opposition procedure and certain parts of it
shoul d not be di sregarded. The opposition

di vi sion although admtting the particul ar
rel evance of D1 (point 3 of the contested
decision) did not allow page 6 of D1 to be
di scussed and thus de facto deprived the
opponents of their right to be heard on this
point. This procedural violation justified
rei mbursenent of the appeal fee.

Appel l ant 1l endorsed the reasoning put forward by
appel l ant | and added that D1, page 40, point 1.1,

menti oned that synchronisation had to be acquired after
a prolonged signal-fade. Automatic tuning would then
have to be carried out when synchronisation failed.
Several passages in Dl drew attention to the

requi renent for conpatibility between RDS and ARl as
well as to the fact that simlar features, eg TP and
TA, were present in both systens (D1, page 3,

paragraph 2; page 25, point 2.1.3; appendix 9).

Concerni ng the rei nbursenent of the appeal fee,

appel lant |1 added that the opponents could not be nade
responsible for the fact that D1 was not available in
its entirety in the office file, contrary to what was
to be expected fromits citation on the patent

speci fication.

The respondent essentially argued as foll ows:

(1) Dl did not disclose a |lock detection circuit, nor
the use of a | ocking detection signal obtained
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fromthe data signals to determ ne when to start
sweepi ng the received frequency. Dl (page 29,
point 1) rather referred to constant searching
for a better signal which needed no deterioration
of the data part of the received signal. Lack of
synchroni sation did not inply that sweeping had
to be started because the known bl ock and group
synchronisation circuit (D1, page 40, points 1.1
and 1.2, and page 42, penultimte paragraph)
al l owed for corrections when errors occurred and
did not disclose what to do when synchroni sation
failed. The hint in D1, page 30, point 4, that
the TP code coul d be taken into account during
automatic search tuning referred to the
possibility of tuning in to programes with or

W thout traffic announcenents. The subject-matter
of claims 1 and 5 was therefore new

The need for conpatibility of RDS with ARl did
not nean that the person skilled in the art would
expect the ARl systemto suggest any inprovenent
to the RDS system specified in DL because ARl was
surpassed by the RDS system D6a and D6b shoul d
not be admtted to the proceedi ngs because of
their little rel evance and because doubts

remai ned as to whether these docunents were
publ i shed before the priority date of the
contested patent.

There was no procedural inpropriety in relation
to the non-adm ttance of page 6 of Dl since no
reference at all had been nmade to page 6 of Dl in
t he opposition procedure prior to the oral

pr oceedi ngs.
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Qpponent |, being a party to the appeal proceedings as
of right (Article 107 EPC), did not appear at the ora
proceedi ngs and did not file coments in witing.

Appellants | and Il requested that the decision be set
asi de and that European patent No. 326 747 be revoked.
They al so requested that the appeal fees be rei nbursed.

The respondent requested that the appeals be dism ssed
and that the patent be nmaintained.

Reasons for the Deci sion

2.1

2823.D

The appeal s are adm ssi bl e.

Subj ect-matter of clains 1 and 5

Both the clained nethod and the receiver have to be
suitable for "receiving an RDS broadcast signal" and
"performng an interruption based on" interruption data
carried by the RDS broadcast signal. Both also have to
be suitable for starting the sweeping of the received
frequency "in a state of waiting for the interruption”
According to the description of the patent
specification (colum 7, lines 43 to 49), interruption
may be based on a variety of RDS data causing an

i nterruption, such as the selection or reproduction of
desired programes. The term"in a state of waiting for
the interruption” may therefore cover waiting for
traffic information while listening to nusic (eg froma
tape player), and switching on the road traffic
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i nformati on when the TA code is received (as described
in the preferred enbodi nent of the patent

specification, colum 2, lines 7 to 14; colum 5,

lines 28 to 43; Figure 2), or simlarly, waiting for
traffic information in a nuted state of the receiver.
But the termmay al so cover listening to a radio
programme transnmitting traffic information fromtine to
time and waiting for a signal (eg TA code) announci ng
the transm ssion of such information.

Both clains 1 and 5 specify that an output signal of
the |l ock detection circuit indicates when no data

si gnal can be obtained. The additional features of
claiml referring to an indication whether "the

recei ved signal has deteriorated" or "has not
deteriorated" do not define a nore specific quality
criterion than that of claim5, and actually refer to
the sane criterion in the description, ieif it is
still possible to denodul ate data or not (see eg
colum 4, lines 19 to 27 and colum 7, lines 14 to 22
and 30 to 42 of the contested patent).

Any circuit detecting a | ocked or unlocked condition of
the receiver, such as one detecting non-synchroni sation
in the group and bl ock synchroni sation, or one
detecting an unacceptable ratio or a prol onged period
of errors, is covered by this feature (cf colum 7,
lines 30 to 42 of the patent specification). Neither of
clainms 1 and 5 therefore inplies a separate circuit (eg
as shown in Figure 1 of the patent specification). The
clainms only require that the output signal of the
detection circuit indicates or determ nes that a data
signal can be obtained or not. As defined in the
preanbl es of the clains, sweeping of the received
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frequency will be started when it has becone inpossible
to obtain the data signal, but clains 1 and 5 do not
excl ude that sweeping may al so be started in response
to sonme other detected condition.

Novel ty

The patentee did not contest that all the features of
the first parts of clains 1 and 5 are known from DL.
However, it has to be borne in mnd that D1 does not
descri be particular RDS receivers or nethods, but sets
out the specifications of the RDS system Dl describes
appl i cations of various codes and expected responses by
the receivers (D1, page 25, point 2), but does not say
they are necessarily all conbined in one receiver. One
“i nportant application"” of the progranme identification
(PI') code is given as enabling the receiver "to search
automatically for an alternative frequency in case of
bad reception of the programe”. Fromthe reference to
i naudi bl e switching and critical searching tines, the
person skilled in the art woul d understand that the
context referred to is a state of listening to a radio
programme and waiting for an interruption (D1, page 29,
point 1; see point 2.1 above).

D1 (page 41, Figure 19 or page 6, Figure 2) further

di scl oses a | ock detection circuit within the neaning
of clains 1 or 5 (see point 2.2 above) because a
persisting | oss of synchronisation (eg an inadm ssible
nunmber of errors; D1, page 40, point 1.2, first

par agr aph) or of the clock signal would indicate that
it is not possible to obtain a data signal fromthe
recei ved broadcast signal. Since correct
synchroni sati on and decodi ng constitute prerequisites
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for deriving a valid Pl code, such |ock detection
circuits are disclosed in conbination with the proposed
application of the PI code (D1, page 29, point 1).

However, there is no unanbi guous disclosure in D1 of
what to do when an unl ocked condition is detected. Nor
does the disclosure on page 30, point 4, of D1 say that
sweepi ng should be started when no TP code signal is
recei ved. This passage al so covers using the TP code to
di stingui sh and sel ect programes wth traffic
announcenents fromothers, as argued by the respondent.

D1 thus does not directly and unanbi guously discl ose
that an output signal of the |ock detection circuit is
used to determne or indicate if it is still possible
to obtain a data signal, or that sweeping of the

recei ved frequency should be started if it is

I npossible to obtain a data signal. Therefore, the
subject-matter of both clains 1 and 5 is considered to
be new (Article 54(1) and (2) EPC).

I nventive step

The subject-matter of clains 1 and 5 solves the problem
of inproving the reception and denodul ati on of an RDS
broadcast signal carrying interruption data when
reception of the signal to which the receiver is tuned
is bad (colum 2, lines 22 to 31 and colum 7, lines 22
to 29, of the contested patent).

D1 (page 30, points 4 and 6) describes an optional use
of the TP and TA codes in a state of waiting for a

traffic announcenent to be switched on when the TA code
is received while |istening to another audi o source (eg
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cassette) or while the audio signal is nmuted. Although
this optional use of the TP and TA codes is not
necessarily conbined, in one particular receiver or
met hod, wth the features disclosed in the context of
the optional application of the PI code (D1, page 29,
point 1), a nental connection is established between
them by the reference to "automatic search tuning" on
page 30, point 4, of D1, which renders this conbination
obvious to the person skilled in the art.

When listening to a radi o progranme and waiting for
interruption data as nentioned under point 3.1 above,
it is evident that the quality of the received audio
signal is of prime inportance. This may be the reason
why the RF signal |evel was used in RDS receivers to
start automatic tuning in case of bad reception (D3,
page 319, left-hand colum, first paragraph; page 324,
| eft-hand col um, paragraph 2 and point 4.1). However,
in awiting state where the radi o programme to which
the receiver is tuned is not reproduced by the

| oudspeakers and is only switched on when interruption
data are received (page 30, paragraphs (a) and (b) of
poi nt 6), correct decoding of the repeatedly
transmtted data identifying a programm of the desired
type (PI, TP) is a prerequisite for performng this
function (cf D1, page 3, |ast paragraph; page 14,
penul ti mat e paragraph; page 17, Figure 7; page 29,
first paragraph).

The i nportance of detecting a |loss of synchronisation
is mentioned and possibilities of correcting or

tol erating occasional errors are disclosed in D1
(page 40, point 1.2 and page 42, paragraphs 1 and 2
fromthe botton). However, for obvious reasons, a
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situation where no data signals can be obtained for a
prol onged period of tinme (cf D1, page 40, first

par agr aph) woul d not be tol erated, w thout any
reaction, in an RDS receiver performng a waiting
recepti on node as described in paragraphs (a) or (b) of
page 30 in Dl1. The person skilled in the art would then
have the choice between two possibilities. The receiver
woul d either have to indicate this condition to the
operator, or search for an alternative frequency. Since
automatic tuning constitutes a nmain objective of RDS
(D1, page 3, last paragraph) and since this feature is
al so proposed in case of bad reception of the radio
programme to which the receiver is tuned (D1, page 29,
point 1), starting the sweeping of the received
frequency when a | ock detection circuit determ nes that
it is not possible to obtain a data signal, constitutes
an obvi ous solution to the above problem

It isirrelevant in this context whether D1, page 29,
point 1, refers to constant searching for a better
signal (eg based on the RF | evel of the received
signal) as contended by the respondent because the
person skilled in the art would, for the above reasons,
have to provide a reaction of the receiver in the above
wai ting state when no data can be received for a

prol onged period. The subject-nmatter of clains 1 and 5
therefore lacks the required inventive step (Article 56
EPC) .

There is no need for Dba or D6b to be consi dered.

Rei mbur senent of appeal fees

According to Article 114(1) EPC, the EPO shall not be
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restricted in the exam nation to the "facts, evidence
and argunents" provided by the parties, but it "may

di sregard facts or evidence not submtted in due tine"
(Article 114(2) EPC, enphasis added by the board).
Facts described on pages of a docunent which was cited
wi thin the opposition period but which pages were not
referred to by an opponent, could indeed in sone
circunstances constitute facts not submtted in due
time, eg when the docunent contains a | arge nunber of

I ndependent di sclosures of different itens; because the
"facts, evidence and argunents presented in support of"
the grounds for opposition shall be contained in the
notice of opposition (rule 55(c) EPC, enphasis added by
t he board).

The opposition division exam ning the rel evance of
page 6 of D1 in the oral proceedings (see point |V
above) foll owed the established practice at the EPO as
to whether or not new facts and evi dence nay be

di sregarded under Article 114(2) EPC, ie to consider
the rel evance of facts and evidence not submitted in
due ti ne.

D1 defines specifications of an RDS standard agreed by
t he European Broadcasting Union (see also D3, page 319,
first paragraph). The person skilled in the art

desi gni ng recei vers capabl e of decodi ng signals as
defined in this standard woul d thus have to be aware of
the whol e contents of D1. It is cited as a whole on the
cover sheet and in colum 2, lines 32 to 36, of the
contested patent and is referred to as the state of the
art disclosing the features of the preanble of claim1,
and consequently forns part of the opposition or

opposi tion appeal proceedings (cf T 536/88,
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Q) EPO 1992, point 2.1).

In view of these particular circunstances, the

opposi tion division should not have prevented the
parties fromdiscussing page 6 of DL in the ora
proceedi ngs because new argunents (cf point 2.3 of the
contested decision) nmay not be disregarded based on
Article 114(2) EPC on the ground that they were not
submtted in due tinme. However, the board considers
that the opposition division did not commt a
substanti al procedural violation because, follow ng the
established practice for late filed new facts and
evidence, they did not arbitrarily disregard part of
D1, but rather commtted an error of judgenent in the
application of Article 114(2) EPC. Moreover, neither of
the appellants has referred to page 6 of D1 in the
statenments setting out the grounds of appeal as part of
the reasoning as to why the opposition division was
wrong in judging the subject-matter of the contested
patent as being new and inventive. The appeal s thus
cannot be said to be caused by the refusal of the
opposition division to consider page 6 of D1.
Therefore, reinbursenment of the appeal fees cannot be
granted in the circunstances of this case, because it
is not equitable by reason of a substantial procedura
violation (Rule 67 EPC).

Since lack of an inventive step of the subject-matter
of independent clainms 1 and 5 of the sol e request

prej udi ce the mai ntenance of the contested patent, it
has to be revoked in application of Article 102(1) EPC.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

3. The requests for reinbursenent of the appeal fee are
ref used.

The Regi strar: The Chai r man:

M Ki ehl W J. L. VWheeler

2823.D



