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Summary of Facts and Subm ssi ons

2866. D

The nmention of the grant of European patent

No. O 484 370 in respect of European patent application
No. 90 910 848.2 filed on 10 July 1990 was published on
1 March 1995.

Notice of opposition was filed on 1 Decenber 1995 on
t he grounds of Article 100(a).

The Opponent relied upon an alleged prior use of knit-
pattern No. ANVH B. J0140A00.S, and filed the follow ng
docunents as evi dence:

(D1) Attachment 1: A Coloured copy of the knit-pattern
No. ANVH B. J0140A00. S bearing the
date 1984 of the conpany Stoll GibH
& Co based in Reutlingen, Germany

(D2) Attachnent 2: A witten statenment of two enpl oyees
of the Stoll conpany, M diver Vogt
and M Hel mut Schuler, from
29 Novenber 1995

Furthernore, M Jidrgen Schnapper, Am Bi enenacker 1a,
27777 Sandel zhofen, Germany, was drawn to the attention
of the Qpposition division as a nenber of the public
acting as a witness for the public prior use of the
fabric sanple according to D1.
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Additionally the follow ng docunents were cited in
support of an alleged | ack of inventive step:

(D3) DE-C- 705 541

(D4) Translation of JP-A-63-220 990

By deci sion posted on 30 May 1997 the Opposition

Di vision revoked the European patent 0 484 370. The
Qpposition Division was of the opinion that the nethod
of claim1l of the granted patent was not new with
respect to the knitted fabric of the alleged prior use
whi ch was consi dered proved by the facts and evi dence
presented by the Opponent. The sanple of the knit-
pattern No. ANVH B.J0140A00. S was nade available to the
public by dissemnating it to M Schnapper, a
representative of the Stoll conpany, and who offered it
as part of a collection of sanmples to all his clients.
Al though the text "This pattern may not be copied or
made available to third parties w thout our express
perm ssion” was printed on the knit-pattern these
clients could be considered to be an unrestricted
section of the public since it was assuned that the
Stoll conpany being a flat knitting machine buil der
wanted to disseminate its technical information wthout
[imtation.

On 29 July 1997 a notice of appeal was |odged agai nst
t he decision of the Opposition Division. The appeal fee
was paid on 30 July 1997.

The statenent of grounds of appeal was filed on
29 Sept enber 1997.
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The Appel |l ant (Patentee) requested that the decision
under appeal be set aside and that the patent be upheld
as granted (main request),

auxiliarily that the patent be upheld in amended form
with not yet fornul ated amended cl ains according to
auxiliary requests | to VIII.

Claim 1l of the patent reads as foll ows:

"A nmethod of knitting an inlaid fabric on a double
needl e bed machi ne over a predeterm ned knitting cycle
conprising the steps of creating a ground structure of
| oops extendi ng between the beds (B, F) of needles (10,
13, 11, 14, 18, 19, 20, 21, 30, 31, 40, 41) and laying
inlay material (12, 12', 22, 27, 28, 33, 34) onto the
said | oops between the needl es of both beds (B, F) of
needl es at | east one selected stage in the knitting
cycle, and trapping inlay material (12, 12', 22, 27,
28, 33, 34) into the ground structure by transferring
stitches fromone bed to another, wherein during the
knitting cycle the fabric is knitted on both beds (B,
F) of needles and inlay material (12, 12', 22, 27, 28,
33, 34) is interlaced into the ground structure at one
| ocation by transferring stitches at |least froma first
(B or F) of the beds to a second (F or B) of the beds,
characterised in that inlay material is interlaced into
the ground structure at a further |ocation spaced apart
fromsaid one location in the direction of knitting by
transferring stitches at | east fromthe second bed (F
or B) tothe first bed (Bor F)."
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In support of its request the Appellant essentially
relied upon the foll ow ng subm ssi ons:

The notices on the sanple sheet would clearly show t hat
the pattern in accordance with D1 was not public at
that tinme. The circle of persons who could gain

knowl edge of it was restricted to the custoners of the
Stoll conpany, and they were bound to confidentiality.
No evi dence was given that M Schnapper had received
the pattern without obligation of secrecy, and had nade
it available to third parties.

The Opponent itself, or perhaps a related conpany in

t he nane of Tecnit-Technische Textilien und Systene
GrbH, had filed a patent application after publication
of the opposed patent, without referring to any help
fromthe Stoll pattern, yet the subject-matter was very
simlar to that of the opposed patent. This fact would
al so indicate that the know edge of the Stoll pattern
was not publicly available at the filing date of the
present patent.

The Opposition procedure was short-circuited, and the
deci si on was established by the Opposition Division
before the Patentee had been given the opportunity to
formul ate auxiliary requests which had al ready been
mentioned in its subm ssions.

In a comuni cation dated 13 June 2000 the Board of
Appeal expressed the prelimnary opinion that it was
doubt ful whether the pattern of D1 had becone public.
In particular, there was no convinci ng evi dence t hat
the sanple of weft knitted fabric was di ssem nated



VII.

- 5 - T 0829/ 97

outside the limted circle of the clients of the Stol
conpany. According to simlar cases in decisions of the
Boards of Appeal no free access by third parties could
be assuned.

The witten statenent by M Vogt and M Schul er

("Erkl &rung") dated 29 Novenber 1995 only indicated the
production year 1984 of the sanple but it did not allow
any conclusions to be drawn as to when and in which way
t he sanpl e was nade available to the public nor as to
the period during which M Schnapper was representative
of the Stoll conpany and as to his contractual
obligations in this function.

The Respondent withdrew its Opposition with letter
dated 16 Oct ober 2000.

Reasons for the Decision

1

2.2.

2866. D

The appeal is adm ssible.

Al'l eged prior use

Since the opposition has been w thdrawn the Respondent
is no longer a party to the Appeal proceedings (see

al so decision T 789/89, Q) 1994, 482), and further
evidence in respect of the alleged prior use cannot be
gai ned fromthis side.

When considering whether the alleged prior use of the
knit-pattern of D1 is sufficiently substantiated to be
accepted as state of the art within the neaning of
Article 54[2] EPC exam nation is needed of what was
made avail abl e when and under what circunstances. As to
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the latter point it was indicated in the Board's
conmuni cation that it was doubtful whether the

subm tted evidence was sufficient so as to prove

unanbi guously that the know edge about the knit-pattern
of D1 had becone public.

In decision T 300/86 the Board was of the opinion that
a report of the invention was not nade available to the
public if it was passed to a |arge, but neverthel ess
restricted circle of persons who were bound to secrecy,
and there was no indication that the recipients broke

t heir pl edge of secrecy.

In particular the question arises whether the
information was passed to an unrestricted circle of
persons in view of the printed text on the sanple DI1:
"This pattern may not be copied or made available to
third parties w thout our express perm ssion”

If there is no indication that the information spread
outside of the intended circle of persons,
confidentiality has to be assunmed. In this respect it
is to be noted that there is no evidence that a third
party could get notice of the pattern D1. The statenent
of M Vogt and M Schul er does not prove that any one
of the clients and representatives of Stoll ignored the
secrecy-note and distributed the sanple to other
persons. M Schnapper in his special responsibility as
a representative had to follow the instruction of the
Stoll conpany. It was not submtted that he in fact
passed the pattern to any third person.
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Since evidence clarifying the situation in respect of
the public availability of the pattern in accordance
with DL is not available this alleged prior use cannot
be taken into consideration because of insufficient
substantiation of at |east the circunstances of the

al | eged prior use.

Novel ty

D3 (DE-C-705 541) discloses a nmethod of knitting a
tubular fabric on a circular knitting machi ne
conprising a doubl e needl e-bed whereby a rubber thread
is inlaid between the | oops of a double knitted
structure by a thread feeder. The stitches conprising
the inlay are knitted on both needl e-beds whereas the
stiches not conmprising an inlay have a single structure
(see page 4, claim1, lines 69 to 84).

The met hod according to claim1l of the patent in suit
differs fromthis known nethod in that the single
structure fabric is knitted on both needl e beds and
inlay material is interlaced into the ground structure
at one location by transferring stitches fromthe first
to the second of the needl e-beds, and at a further

| ocati on spaced apart from said one |ocation by
transferring stiches vice versa fromthe second to the
first of the needl e beds.

The reinforcenment sheet of D4 (JP-A-63-220 990) is
produced by knitting several courses of matrix yarns in
a doubl e structure, then inserting one course of

rei nforcing yarns and bondi ng yarns, and repeating this
as one knitting unit (page 2, 1st paragraph). The

cl ai med nmethod of the patent differs fromthe nmethod of
D4 by the features as descri bed above.
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In view of the above consi derati ons the nethod of
claiml1 neets the requirenents of Art 54 EPC.

| nventive step

The cl osest state of the art to the invention is
represented by D3. This docunent discloses a nmethod of
knitting an inlaid fabric on a doubl e needl e bed
machi ne over a predeterm ned knitting cycle conprising
the steps of creating a ground structure of |oops

ext endi ng between the beds of needles 4, 4' and | aying
inlay material 3 onto the said | oops between the
needl es 4, 4' of both beds of needles in the knitting
cycle, and trapping the inlay material 3 into the
ground structure by transferring stitches from one bed
to another. During the knitting cycle the fabric is
knitted as a double structure (Rechts- und

Recht smaschenr ei hen) on both beds of needles 4, 4'. The
inlay material is a rubber thread which is laid in
between the front stitches 1 and the rear stitches 1.
Since the tension beconmes too high if the rubber
threads are laid into each row of stitches the double
structure knitting of the fabric is changed to a single
structure knitting during some knitting cycles, and
these rows of stitches 2 are free fromrubber threads
(Figures 1 to 3; page 4, lines 12 to 31).

The problemto be solved by the subject-matter of
claim1 (colum 1, lines 47 to 50 of the patent) is the
provi sion of a novel inlaid double needle bed fabric in
which an inlay thread or yarn is "interlaced" or
"woven" into the fabric during the knitting cycle
whereby the visibility of the inlaid yarns should be

i nproved and they should be securely knitted in

(colum 1, lines 37 to 40).
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The solution is a nmethod by which inlay material is
interlaced into the ground structure at one | ocation by
transferring stitches at least froma first of the beds
to a second of the beds, and that inlay material is
interlaced into the ground structure at a further

| ocati on spaced apart fromsaid one location in the
direction of knitting by transferring stitches at |east
fromthe second bed to the first bed. In other words,
by this nmethod the inlay material is "woven" into a
single structure knitted fabric, the visibility of the
inlaid threads fromboth sides of the fabric is

i nproved, and | arge surface patterns can be
construct ed.

According to D3 the inlaid threads are reduced and
securely knitted in between a double structure knit
fabric whereas the invention proposes a single
structure fabric and interlacing the inlaid threads by
transferring stitches fromone of the needle beds to

t he other and vice versa. Since the nethod of D3 is
directed to a very different solution a skilled person
cannot draw any conclusion fromits teaching in order
to solve the problemof the patent by the clained

met hod wi t hout carrying out an inventive step.

D4 al so deals with a double knitted structure, and
t herefore this docunent cannot provide any contribution
to the clainmed sol ution.

Consi dering the above, the Board concludes that, with
respect to the state of the art disclosed in the
docunents D3 and D4, the subject-matter covered by
claiml1l of the patent in suit is novel and involves an
inventive step (Articles 54[1] and 56 EPC). Said

subj ect-matter also neets the requirenents of
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Article 57 EPC and is therefore patentable under
Article 52[1] EPC. The sanme conclusion applies to the
subject-matter of clainms 2 to 9 which cover particul ar
enbodi ments of the nethod according to claiml, and to
the knitted fabric according to clains 10 to 12 which
is produced in accordance with the nmethod of one of
clainms 1 to 9.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside

2. The patent is naintained as granted

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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