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Summary of Facts and Submn ssions

This appeal is froman interlocutory decision of the
OQpposition Division to maintain European patent

No. O 351 162 in anended form The independent clains 1
and 21 as maintained read:

"1. A nethod for the preparation of a stabilized
aqueous enzyne di spersion conprising a protease, the
nmet hod conpri si ng:

(1) precipitating a water-sol uble polynmer from an
aqueous solution to form an aqueous di spersion,
and

(2) before, during or after (1), contacting the
di ssol ved or dispersed polyner with an aqueous
sol ution or fine aqueous dispersion of the enzyne.

21. A conposition conprising a liquid nmedi um having

di spersed therein enzyne particles obtained by the

nmet hod according to claim1, which particles contain

pol yvinyl pyrrolidone as a stabilizer therefor."

1. The notice of opposition, based on | ack of novelty and
| ack of inventive step (Articles 100(a), 54 and 56
EPC), cited inter alia the follow ng docunents:

(3) GB-A-2 021 142,

(6) GB-A-1 390 503 and

(7) EP-A-0 086 614.

In the course of the opposition proceedings, further
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docunents were cited by the Opponent (Appellant),
i ncl udi ng:

(15) US-A-3 860 484,

(16) JP-A-61-254 244 (English translation) and

(20) EP-A-0 301 882.

Wth a letter of 5 June 1996, the Opponent filed a
first experinental report and raised argunents as to

i nsufficient disclosure (Article 83 EPC). In addition,
it filed a second experinental report with a letter of
24 February 1997.

During the opposition proceedings, the Proprietor
(Respondent) filed anended cl ai nms including those
guot ed above and, with a letter of 7 August 1996, an
experinmental report.

In its decision, the Opposition Division held that the
anmendnents made to the clains conplied with the

requi renments of Article 123(2) and (3) EPC and that the
i nvention was sufficiently disclosed in accordance with
Article 83 EPC. It was further held that the clained
subj ect-matter was novel over the cited prior art since
none of the docunents disclosed the precipitation of a
wat er - sol ubl e pol ynmer from an aqueous solution to form
an aqueous di spersion and contacting the aqueous

pol ymer with agueous protease as required in Claim1l or
the conposition of Claim21 conprising a liquid nmedium
with particles of enzynme and PVP (pol yvinyl

pyrrolidone) dispersed therein. Assessnent of inventive
step was, inter alia, based on docunents (3), (6) and
(7) as a starting point. It was found that neither of
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t hese docunents when conbined with any other cited
prior art would lead in an obvious manner to the
cl ai med subject-nmatter

Oral proceedings were held before the Appeal Board on
28 August 2001 in the course of which the Respondent
filed further anended clains in three auxiliary
requests.

In the first auxiliary request, the words "by
contacting it with an effective anount of an

el ectrolyte as precipitant or by evaporation" were
inserted in item (1) of aim1l between "... aqueous

solution" and "to form an aqueous ..

Further restrictions to CCaiml were nmade in the second
and third auxiliary requests.

The Appellant, in witing and at the oral proceedings,
mai nt ai ned that the instructions given in the patent
were insufficient to achi eve the necessary
precipitation, this having becone evident fromthe
Proprietor's own experinents regardi ng docunent (3)
filed during the opposition proceedi ngs.

It also nmaintained that the claimed subject-matter was
not novel over docunents (3) and (7) since docunent (3)
inmplicitly disclosed the addition of nore than 10% by
wei ght of alkali netal phosphates to the exenplified
det ergent conpositions; and docunent (7) taught in
Exanpl e 33 the preparation of a formulation wherein
precipitation nmust occur in the sanme way as in the
patent in suit after the final tripolyphosphate

addi tion. Docunents (20) and (16) also anticipated the
cl ai med subject-matter, in particular when considering
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that the term "solution" had a broad nmeani ng and
covered dissol ved polyner as part of dispersions and
structured |iquids.

Finally, the Appellant submtted that the clained
subject-matter was not inventive, in particular over
docunent (3) as the nost suitable starting point when
taken in conbination with any of docunents (6), (15) or
(16).

The Respondent supported the opinion set out in the
contested decision and submtted in essence the
foll owi ng addi ti onal argunents:

- The objection under Article 83 EPC was
i nadm ssi bl e, having been raised out of tine.

- Docunent (3) did not disclose any anounts for the
sequestering agents, |let alone any anount thereof
in the particul ar conpositions described in the
exanpl es.

- No evi dence was provided that the enzynes in
Exanpl e 33 of docunent (7) were stabilised or that
t he carboxynet hyl cellul ose was precipitated.

- The di scl osure of docunent (16) differed fromthe
cl ai med subject-matter not only in that it related
to dispersions in liquid hydrocarbon from which
the polyner was precipitated but also in that it
did not describe any contact with an aqueous
solution or dispersion of enzyne.

- There was no certainty that any precipitation of
the polyner from an aqueous solution occurred in
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docunent (20) or that the enzyne was added as an
aqueous sol ution or dispersion.

- Concerning inventive step, the Appellant had not
presented any concl usive argunents inits
statenent of grounds of appeal.

VII1. The Appellant requested that the decision under appea
be set aside and that the patent be revoked.

The Respondent requested as nmin request that the
appeal be dism ssed and that the patent be maintained,
or alternatively that the decision under appeal be set
aside and that the patent be maintained in accordance
Wi th one of the sets of clains filed as auxiliary
requests I, Il or |1l during the oral proceedings.

Reasons for the Decision

1. Mai n request

1.1 Duri ng the appeal proceedings, the Appellant did not
obj ect under Article 123 EPC to the anended version of
the clains according the main request nor does the
Board see any reason to deviate fromthe decision of
the OQpposition Division in this respect. Since the main
request fails for other reasons, it is not necessary to
consider this issue in detail.

1.2 Extent of protection (Article 69 EPC)

The clains relate to a nethod for the preparation of a
stabilized aqueous di spersion conprising protease

2439.D Y A
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(Claim1l) and to a conposition obtained by this nmethod
(G aim21).

1.2.1 The Appellant submtted that - when read in the context
of the description - the ternms "solution" and
"precipitation” used in the nethod clains nust be given
a broad neaning. Thus, it followed frompage 6, lines 9
to 12 of the patent that the polyner solution could
al so be part of a systemw th nore than one phase
present. Likewi se, the term"precipitation"” was not
limted to solids but included the separation of any
new phase since the patent failed to give any
definition at all in this respect.

1.2.2 At first sight, Cdaim1l appears perfectly clear in that
it seens to conprise two steps, nanely (1)
preci pitation of a water-soluble polyner from an
aqueous sol ution, whereby an aqueous dispersion is
formed and (2) contacting before, during or after step
(1) the dissolved or dispersed polyner with an aqueous
solution or fine aqueous dispersion of protease.

1.2.3 On closer inspection, however, in the light of the
description of the patent, it becones evident that
cl ear solutions of polynmer and enzyme, whil st being
preferred, are not mandatory (page 3, lines 56 to 57).

This is corroborated by the indication that the pol yner
(= encapsul ant) may be precipitated froma mcellar
solution (page 6, lines 9 to 12).

Mor eover, the clainmed subject-nmatter is not restricted
to a conbi nati on of an aqueous sol ution or dispersion
of the polyner with an aqueous sol ution or dispersion
of the enzyne, but solid polyner may be added to

2439.D Y A
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aqueous enzyne, i.e. dissolved or dispersed, or solid
enzyne may be contacted with dissol ved pol yner (page 4,
lines 23 to 24 and lines 33 to 35).

Thus, as was agreed by the Respondent during the ora
proceedi ngs, the Board holds that the term "aqueous
solution" has to be interpreted as relating to any

uni form m xture conprising nmaterial dissolved in water
wi t hout excl udi ng the presence of other ingredients,

i ncluding structured |iquid phases such as those
present in sone types of liquid detergents, suspended
solids or even a dispersed or dispersing non-aqueous
phase.

Concerning the definition of "precipitation", the
patent offers three distinct nmethods, nanely the
salting out nethod using an electrolyte as the
precipitant, precipitation by a water-m scible organic
sol vent, or evaporation, such as by spray drying

(page 3, lines 39 to 48). In particular, in the case of
spray drying, the precipitation does not lead to the
formati on of an aqueous dispersion, but to a finely

di vi ded solid which can be dispersed in aliquid |ater
on. Such enbodi ments are explicitly covered by the
patent in suit (page 4, lines 5 to 8).

Further, the Respondent agreed that the patent was not
restricted to the precipitation of solids but also
covered the formation of other phases, optically
identifiable by their different refractory index.

Suf fici ency

The Respondent objected to any consideration of this
ground of opposition since it had only been
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substanti ated after the expiry of the nine nonth
opposition period under Article 99(1) EPC

However, this ground was introduced, on the basis of

evi dence provided by the OCpponent, by the Qpposition
Division in its discretion under Article 114(1) EPC and
thus nmay al so be considered on appeal. Nevert hel ess,
this ground of opposition did not succeed in the

opposi tion proceedings and, as will be seen bel ow, does
not so in the appeal proceedings. Thus, the question of
adm ssibility of this ground need not be pursued.

The Appellant's Iine of argunent concerning sufficiency
of disclosure is based on the fact that the Proprietor
had shown in its own experinents filed with a letter
dated 7 August 1996 (see page 2, third paragraph) that
t he sodi um net abi sul fite which was present in the
conposi tions of docunent (3) (Exanples 1 and 2) and
covered by the clai ned subject-matter (patent, page 3,
lines 39 to 42) would not work as a salting out type
el ectrolyte for PVP, even if applied in anmounts as
preferred in the patent in suit (page 6, lines 24 to
29). The Appel l ant concluded that the claimed subject-
matter should be restricted to those enbodi nents which
had been shown to worKk.

The Appellant did not contest the general guidance
given in the patent in suit (page 6, line 9 to page 7,
line 1), according to which the type and anount of

el ectrolyte to be selected depends on the pol yner and
surfactant used. Nor did it contest the exanples of the
patent in suit which indicate several ways of verifying
such gui dance. Thus, the burden of proof was on the
Appel l ant to show that the guidance given in the patent
in suit was insufficient or inposed an undue burden on
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those skilled in the art to find out what to do if they
failed in precipitating a particul ar water-sol uble

pol ymer with sodium netabisulfite. In the absence of
any evidence to that effect, the Appellant's subm ssion
amounts to no nore than an unsubstantiated all egation
and has to be di sm ssed.

Hence, the Board finds no reason to differ in this
respect fromthe decision of the Opposition Division
and concl udes that the invention as clained is
sufficiently disclosed.

1.4 Novel ty

The Appell ant contested novelty of the subject-matter
of aim1l under Article 54(2) EPC as agai nst any of
docunents (3), (7) and (16) and under Article 54(3) as
agai nst docunent (20). No such objections were put
forward with respect to the conposition according to

I ndependent C aim 21.

1.4.1 Docunent (3) discloses aqueous |iquid detergent
conmpositions containing stabilized proteolytic enzynes
obt ai ned by using a stabilizing system conprising a
wat er - di spersi bl e or water sol uble antioxi dant and an
organi ¢ hydrophilic water-sol uble polyol (page 1,
lines 3 to 6 and lines 56 to 57 and page 6, lines 5 to
8). One preferred antioxidant is sodium netabisulfite
as used in the conpositions according to Exanples 1 and
2. Moreover, the conposition of detergent system No. 1
of Exanple 1 and the conposition of Exanple 2 contain
PVP, i.e. the preferred type of polynmer of the patent
in suit (page 3, line 8). Docunent (3) discloses other
suitable ingredients on page 7. Particular attention is
paid to the sequestering agents as protection agai nst

2439.D Y A
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hard water (lines 19 to 51) and, with respect to
efficiency, condensed al kali netal phosphates are
enphasi zed (lines 20 to 21). In none of the
conpositions of the exanples is any such sequestering
agent nentioned.

According to the Appellant it was common practice in
the art to add such sequestering or softening agents in
anmounts of above 10% by wei ght of the conposition. This
was corroborated by the anmount of pyrophosphate added
with the water conditioner to the detergent fornulation
(docunent (3), page 9, line 52 to page 10, line 10). He
concl uded, therefore, that docunment (3) disclosed
formul ati ons as shown in the exanples containing, in
addition, nore than 10% by wei ght of such al kali netal
phosphates. It had been shown during the opposition
proceedi ngs, by experinents filed with the Appellant's
|l etter dated 24 February 1996, that incorporation of
10% or 16% by wei ght of potassium pyrophosphate in the
det ergent conposition No. 1 of docunment (3), in place
of the corresponding water content, would cause
precipitation of the polyner.

This line of argunent is not convincing since docunent
(3) does not teach any conditions conparable with those
of the Appellant's experinents and does not nention any
precipitation of the polyner at all. In docunent (3)
pyr ophosphate addition is explicitly disclosed only in
relation to the soil renoval test described on pages 9
and 10 (page 9, line 19 to page 10, line 13) where a
particul ar water conditioner formnulation containing 15%
by wei ght of a 60% sol uti on of pyrophosphate is added
to 1 litre of water in an amount of 0.25% by wei ght and
the detergent to be tested is added in an anount of
0.1% by weight. As a result, the detergent conposition

2439.D Y A
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Is heavily diluted in this test and not conparable with
ei ther the conpositions of Exanples 1 and 2 of docunent
(3) or the Appellant's experinents.

Even if one was to conbi ne the detergent conposition
and the water conditioner directly, i.e. with no

addi tional water (as suggested in docunent (3) on
page 7, lines 45 to 50) at a ratio of the detergent
conposition to water conditioner of 1 : 2.5 in
accordance with the soil renoval test, no conposition
such as in the Appellant's experinents would result.
Such a conbination would al so be very different from
t he conpositions described in the exanples of the
patent in suit, and would not be one in which
precipitation had to be expected fromthe avail abl e
information. Nor is there any suggestion in docunent
(3) that, by substituting in the exenplified detergent
conpositions part of the water content with potassi um
pyrophosphate as the only ingredient of the water
conditioner, one would arrive at the sane content of
pyrophosphate as in the Appellant's experinents.

Those experinents, therefore, do not advance the
argunment s bases on docunent (3). In the absence of any
ot her evidence show ng precipitation of the polyner
when foll ow ng the teaching of docunent (3), the Board
concl udes that docunent (3) does not anticipate the
subject-matter of Caim1.

1.4.2 Docunent (7) concerns non-sedinenting |iquid detergent
conpositions (see abstract) which can be obtai ned by
addi ng the various ingredients to a 47% sol uti on of
silicate whereby the builder is added | ast (page 49,
| ast paragraph). Only the conposition of Exanple 33
contains detergent enzynes. The builder in this exanple

2439.D Y A
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is sodiumtripol yphosphate. Nothing suggests that the
pol ynmer (sodi um carboxynethyl cellulose) in this
conposition, if it was ever in solution, would be
precipitated by the final addition of the builder.

The Appellant admtted that the presence of silicate in
this exanple mght interact and prevent the cellul ose
di ssolving right fromthe begi nning. He argued,
however, that it followed fromdocunent (7) that the
silicate can generally be contained in anmobunts as | ow
as 1% by wei ght (page 26, first paragraph) or even be
totally omtted as in Exanple 25. In the Appellant's
opinion, it did not matter that in the conposition of
Exanpl e 25 no enzyne was nentioned since according to
page 45, penulti mate paragraph, enzynes, e.g.

proteol ytic enzynes, can be present.

Even if one was to accept the Appellant's conbination
of the general disclosure with the specific exanples of
docunent (7), such as the presence of detergent enzynes
in Exanple 25, there is no disclosure, either
explicitly or inplicitly, in Exanple 25 of a
precipitation of the cellul ose which would stabilise
any enzynme present. On the contrary, docunent (7)
suggests addi ng, as necessary, any enzyne in stabilised
form (page 45, penultimate paragraph). Further, any
salting out effect is ascribed to the presence of
silicate, thus preventing dissolution of the cellul ose,
rather than to the tripol yphosphate builder in

Exanpl es 25 and 33 (page 25, line 23 to page 26,

line 6).

The Board cannot accept the Appellant's further
argunent that the decision T 666/89 (QJ EPO 1993, 495)
supports its subm ssion that, by a conbination of the
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teachi ng of page 45, penultinmate paragraph with
Exanpl e 25 of docunent (7), a technical teaching was
made available to those skilled in the art which
antici pates the subject-matter of daiml. Wile in
that case the conbination of two passages of a patent
specification was found to be a novelty destroying
techni cal teaching (point 4 of the Reasons for the
Deci sion), Decision T 666/89 also stated (point 7 of

t he Reasons) that such a decision "will depend on the
facts of each case". Taking into account that a
docunent nust directly and unanbi guously discl ose the
cl ai med subject-matter to be a true anticipation, the
deci si ve question is whether or not the skilled reader
of the alleged anticipation would have conbi ned the
respecti ve passages of necessity, as was the case in

T 666/ 89. However, in the present case, the passage on
page 45 of docunment (7) reads "Proteolytic ... enzynes

may optionally be present whi ch can by no neans be
under st ood as neani ng that proteolytic enzynes nust of
necessity be present in the exanples and thus in

Exanpl e 25.

In the absence of any experinental evidence, the Board
concl udes therefore that docunent (7) contains no clear
and unanbi guous di scl osure of the subject matter of

G aim1.

Docunent (16) discloses a nethod for mcro-

encapsul ation of enzyne within a water-sol uble pol yner
(Cdaim1l). Therefor, the enzyne (e.g. protease) is
added as a concentrate, culture broth or powder to an
aqueous sol ution of polyner (e.g. polyvinyl alcohol or
car boxynet hyl cellulose). This aqueous m xture is

di spersed in |iquid hydrocarbon. Upon addition of
acetone, capsule formation and phase separation into a
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| ower aqueous capsul e-cont ai ni ng phase and an upper
hydr ocar bon phase occur. Dry capsul es are separated
therefrom by decanting the upper phase and filtration
of the aqueous phase (page 3, line 2 to page 4, line 13
and Exanples). There is no nention in docunment (16)
that the precipitated pol yner capsul es are ever

di spersed in an aqueous nediumas in the patent in
suit, either before or after their separation in dry
form

Therefore, the subject-matter of Caim1l is novel over
t he di scl osure of docunent (16).

1.4.4 Docunent (20) is concerned with the stability of
vi scosity reduci ng polyners in aqueous detergent
conpositions (page 3, lines 6 to 12 and abstract).
These conpositions conprise a nore or |ess water
sol ubl e polyner (page 3, lines 53 to 61 and page 4,
lines 7 to 8), electrolytes and an enzyne such as
protease (Tables 1 and 9, page 5, lines 23 to 29).
Enzyne stability is not addressed in docunent (20).

On page 5, lines 30 to 40, it is nentioned that the
order of addition of conponents can be inportant. In
one preferred nethod, electrolyte is added last. In
particular, caustic material, if necessary, is the
final conpound to be added.

The Appel |l ant argued that conpositions Il, and Il1; in
Table 1 and conpositions I X and X in Table 9
anticipated the clainmed subject-matter since it was
clear from Tables 3 and 4 that polyner precipitation
occurred upon addition of alkali at a pH above 8.

However, both Tables 3 and 4 relate to conpositions

2439.D Y A
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contai ning no enzynes at all. Table 3 relates only to
conpositions Ill and IV of Table 1 and the conposition
of Table 4 is further different to all conpositions of
Table 1 in that it does not even contain a surfactant.
In view of these differences, the Respondent contested
that the stability results reported in Table 4 could be
applied to conpositions of Table I. Since no evidence
was submitted that those differences were of no account
and coul d be di sregarded, the Board considers Table 4
as irrelevant with respect to the behavi our of the
conpositions of Table 1 on the addition of NaCH.

Only Table 2 discloses an enzyne contai ni ng
conposition, nanely conposition |1, of Table 1. Table 2
is concerned with the physical stability of this
particul ar conposition in relation to the anmount of

pol ymer added and shows that up to 4% pol yner can be
stably incorporated in the conposition in which the
polynmer is only partly dissol ved.

However, since enzynme stability is not an issue in
docunent (20) and since no evidence has been provided
that conpositions result fromthe process of docunent
(20) in which the enzynme activity is stabilized, the
Board does not consider the disclosure of docunent (20)
to be an anticipation of the clained subject-matter.

The other cited prior art is further distinguished from
the subject-matter of daim1l and still |less suitable
for anticipation. This was not contested by the

Appel | ant.

Further, it was not contested that any of the cited
prior art docunent discloses the |iquid conposition of
Cl aim 21 conprising dispersed protease particles
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contai ning PVP as a stabiliser.

The Board, therefore, concludes that the subject-matter
of independent Clains 1 and 21 is novel.

I nventive Step

In order to assess inventive step, the Appellant used
docunent (3) as the closest prior art. Like the patent
in suit (page 2, lines 9 to 10), it is concerned with
the problem of enzynme stability in liquid systens such
as |iquid detergent conpositions (page 1, lines 9 to
15). The Board, therefore, agrees that docunent (3) is
a suitable starting point for assessing inventive step.

According to docunent (3), stabilisation of the enzyne
in the liquid detergent is achieved by the inclusion of
a stabilising system conprising a water-soluble
anti oxi dant and a water-sol uble polyol (see 1.4.1
above).

The technical problemto be solved by the nethod of
Claim1 can thus be seen as providing an alternative
met hod for enzynme stabilisation. The clai med sol ution
of this problemthus consists in a nethod where water-
sol ubl e polyner is precipitated froman aqueous
solution before, during or after the polyner is
contacted under aqueous conditions with protease
enzyne, and the precipitate is brought into the form of
an aqueous dispersion (see 1.2.1 to 1.2.6 above).

It is plausible fromthe exanples given in the patent
in suit that this problemis, in fact, solved by the
cl ai med net hod.
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Docunent (3) does not contain any suggestion that
precipitation of the polyner mght contribute to any
enzyne stabilisation.

Docunent (16) is also concerned with enzyne stability

i n detergent conpositions. It ains at the provision of
m crocapsul es contai ning enzyne as core material which
capsul es remai n stable during storage even when
conbined with a detergent conposition (paragraph
bridging pages 1 and 2). As explained at 1.4.3 above,
wat er - sol ubl e polyner is precipitated from an aqueous
solution in the presence of enzyne and the precipitate
is separated and dried (Exanples 1 to 3). Present
Claim1l enconpasses, however, the possibility that an
aqueous sol ution or dispersion of polyner and enzyne is
di spersed in a liquid hydrocarbon (see 1.2.4 above) and
that the enzyme is encapsul ated in the polynmer and
precipitated.

One preferred use of the enzyne-containing

m crocapsul es of docunent (16) is their incorporation
into detergents (page 4, lines 19 to 20). Stability of
the enzymatic activity was tested in a mxture of the
enzyme- contai ni ng m crocapsules with a granul ar

det ergent conposition (page 6, lines 5 to 11). Liquid
detergents are not nentioned in docunent (16), so that
t he di scl osure of docunent (16) differs fromthe
subject-matter of Caim1 only in that no aqueous

di spersion is formed fromthe precipitate.

No i nventive step can, however, be attributed to this
difference, since it would be obvious to soneone
skilled in the art to include the m crocapsul es
uniformy in agueous detergent conpositions, in
accordance with the solubility of the polyner, in
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undi ssol ved and di spersed formin order to provide
anot her nethod of stabilising enzynes in an aqueous
di spersi on.

For these reasons, the Board concludes that the
subject-matter of Claim1 does not conply with the
requi renments of Articles 52(1) and 56 EPC and that the
mai n request nust fail.

Auxi |l i ary request |

By the amendnents to Claim1l in this request, the

net hod has been restricted to the use of electrolyte as
precipitant or to precipitation by evaporation. The
basis for the amendnent can be found in Clains 7, 8 and
11 of the application as originally filed. The

requi renents of Articles 123(2) and (3) EPC are
therefore nmet. This was not contested by the Appell ant.

The restrictive anendnents do not change the situation
as far as sufficiency of disclosure and novelty are
concerned. In this respect, the sane reasoni ng applies
as for the main request (see 1.3 and 1.4 above).

Nor do the anmendnents necessitate sel ection of another
starting point than docunent (3) for assessing

i nventive step. Al so, the technical problem plausibly
solved in view of docunment (3) remains the provision of
an alternative nethod for stabilising enzynes in
aqueous dispersions (1.5.1 and 1.5.2 above).

Docunent (16) no longer qualifies as pertinent prior
art since it does not contain the slightest hint that
precipitation of the polyner and stabilisation of the
enzyme coul d be obtained by the salting out nethod
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usi ng el ectrol ytes or by evaporation.

The Appellant drew the Board's attention instead to
docunents (15) and (6) and argued that the nethod of
Claim1 was obvious in the |ight of these docunents.
Nei t her docunent, however, concerns systens conpri sing
pr ot ease.

Docunent (15) relates to the stabilisation of

oxi doreduct ase enzyne by evaporating a m xture of
aqueous sol utions of enzyne and pol ynmer by freeze
drying. The dry products are mxed with water to test
the activity (see Exanple 1).

However, the Appellant had shown in its first
experinmental report of 5 June 1996 filed during the
opposi tion proceedi ngs (page 8, |ast paragraph) that

ot her enzynes (Ilipase and cel |l ul ase) behave quite
differently to protease, in that no stabilisation
occurred under otherw se identical conditions. The
Board hol ds, therefore, that a skilled person would
not, with any reasonabl e expectation of success, sinply
apply the teaching for stabilising oxidoreductase to
the stabilising of protease.

Conpar abl e reasoni ng applies, though with greater
force, to docunent (6) which al so concerns
encapsul ati on of active substances in a polyneric
material by precipitation from aqueous solution (e.g.
Exanples 1 and 4) but does not even nention enzynes.

Bei ng silent about any electrolytic or evaporative
preci pitation of the polyner, docunent (7) cannot
contribute to the solution of the technical problem
underlying the patent in suit.
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3. Therefore, the Board concludes that none of the cited
prior art docunents, either individually or in
conbi nation, renders the clained solution of the
techni cal probl em obvi ous, and concl udes that the
method of Caiml of the first auxiliary request is
based on an inventive step within the neani ng of
Articles 52(1) and 56 EPC

Dependent Clains 2 to 17 which refer to preferred
enbodi nents of Caiml derive their patentability from
that of Cdaim1.

Clainms 18 to 20, which correspond to Clains 21 to 23 of
the main request and which refer to the stabilised
product obtained by the nethod of Cdaim1l, also derive
their patentability therefrom

4. Since the Respondent's first auxiliary request is

al l owabl e, its second and third auxiliary requests need
not be consi dered.

Or der

For these reasons it is decided that:

1. The deci si on under appeal be set aside.

2. The case is remtted to the first instance with the
order to maintain the patent with the clains of
auxiliary request | filed during the oral proceedi ngs
and the description to be adapted thereto.

2439.D Y A
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The Regi strar: The Chai r man:

G Rauh P. Krasa
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