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Summary of Facts and Subm ssi ons
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Wth decision of 15 April 1997, posted on 25 Apri

1997, the opposition division maintained European
patent No. 0 352 298 as anended on the basis of

claims 1 to 25, clains 2 to 18 thereof as granted and
claims 1 and 19 to 25 filed on 15 April 1997, by which,
according to the opposition division's findings the

obj ection of novelty of the subject-matter of the
patent was net.

The independent clains 1 and 19 read as foll ows:

"1l. A process for making a notor vehicle body panel
(130) conprising a supporting nolded plastic
substrate (118) having a coating (44) lamnated to
the substrate and conformng to its outer surface,
in which the coating (44) conprises a transparent
synthetic resinous outer film and in which:

a) a backing sheet (72) is adhered to the film
to forma lamnate (70),
b) the lamnate (70) is thernoforned into the
shape of the body panel,
c) the thernofornmed | amnate (116) is placed in
a nold with the backing sheet (72) facing away
fromthe nolding surface of the nold, and
d) a noldable polynmer is introduced into the
nol d and adhered to the backing sheet (72) and
nol ded to the shape of said vehicle body panel
(130) with the nol dable material providing said
supporting substrate (118) and the coating (44)
providing an outer coating surface of the body
panel (130), characterized in that:
i) Atransparent outer clear coat (45) of a
weat her abl e polynmer is cast on a casting sheet
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(42) and dri ed;

ii) a pignented exterior autonotive col or coat
(46) is formed on the clear coat (45) in dry
filmformso as to be visible through the

cl ear coat (45);

iii) the dried clear coat (45) and col or coat
(46) formng said coating being a

t her nof or mabl e conposite exterior autonotive
pai nt coat (44) which is transferred and
bonded to said semrigid polyneric backing
sheet (72), in which the clear coat (45) forns
the exterior surface of the transferred
conposite paint coat (44), and the col or coat
(46) is bonded between the clear coat (45) and
the face of the backing sheet (72), and the
casting sheet (42) is renoved fromthe
transferred paint coat (44), the exterior

cl ear coat surface of the paint coat (44)
havi ng exterior autonotive gloss and

di stinctiveness-of-inmage |evels transferred to
it fromits previous contact wth the casting
sheet (42);

iv) the backing sheet (72) and the conposite
pai nt coat (44) thereon are thernoforned to
forma three dinensionally shaped preforned

| am nate (116); and

v) the preforned lamnate (116) is placed in a
nol d and a synthetic resinous substrate
material is injected into the nold to bond to
t he backi ng sheet (72) and forman exterior
vehi cl e body panel (130) with a finished
exterior autonotive quality paint coat (44)
adhered to its contoured outer surface, the
backi ng sheet (72) having sufficient thickness
and sufficient elongation to absorb defects
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present in the material of the supporting
substrate (118) to retain an essentially
defect-free surface on the clear coat (45)
foll owi ng adherence of the lam nate to the
substrate material, thereby form ng a gl ossy,
durabl e, defect-free exterior autonotive
quality paint coat (44) with a

di stinctiveness-of-inmage of at |east 60% on
the contoured outer surface of the finished
vehi cl e body panel (130)."

"19. An exterior notor vehicle body panel conprising a
supporting substrate (118) having a three
di mensi onal | y shaped contoured surface and a
am nate (70) conprising a flexible exterior
autonotive quality paint coat (44) adhered to the
substrate (118) and conformng to its contoured
surface, the paint coat (44) conprising a
substantially transparent outer clear coat (45)
and a pignmented color coat (46) on the
undersurface of the outer clear coat (45) and
vi si bl e through the clear coat (45),

characterized in that

the substrate (118) conprises a nolded plastic
exterior vehicle body panel the clear coat (45)
consi sting of a weatherabl e polyner overlying the
pi gnented col or coat (46), the clear coat (45)
conprising a thernoplastic and thernof or mabl e

pol yneric material, the color coat (46) conprising
a thernoplastic and thernofornmable material with
pignents dispersed in it, the clear coat (45)
consisting from50%to 70% pol yvinylidene fluoride
(PVDF) and from 30%to 50% acrylic resin, by

2114.D Y A



2114.D

- 4 - T 0755/ 97

wei ght of the total PVDF and acrylic resin solids
present in the clear coat, and in which the
acrylic resin conponent conprises polynethyl

nmet hacryl ate, pol yethyl nmethacrylate, or mxtures
t hereof, including copolyners thereof, said

| am nate further conprising an internedi ate shaped
t her nof or mabl e pol yneri c backi ng sheet (72)

bet ween said paint coat (44) and said supporting
substrate, the conposite of the clear coat (45),
t he color coat (46) and the backing sheet (72)
havi ng been subjected to el ongation during
thermoformng with the clear coat formng a

gl ossy, durable, defect free exterior autonotive
qual ity paint coat (44) having a distinctiveness-
of -i mage greater than 60% on said contoured outer
surface of the finished body panel (130) and in
whi ch said internedi ate backing sheet (72) is
provi ded having a sufficient thickness and
sufficient elongation to prevent transfer of
defects fromthe substrate nmaterial to the gl ossy
surface of the outer clear coat (45)."

In its decision the opposition division canme to the
result that

(Dl) EP-B-0 266 109

- claimng priority of 28 October 1986, being published
on 4 May 1988, designating the Contracting States "AT,
BE, CH, DE, FR, GB, IT, LI, LU NL, SE" and being a
docunent to be considered under the terns of

Article 54(3) EPC - is not a novelty destroying
docunment with respect to the subject-matter of the
above clains 1 and 19.
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| V. Agai nst this decision of the opposition division the
opponent - appellant in the follow ng - | odged an
appeal on 4 July 1997 paying the fee on the sane day
and filing the statenment of grounds of appeal on
5 Septenber 1997. He argued that (Dl) is a novelty
destroyi ng docunent with respect to the subject-matter
claimed and inter alia filed affidavits to support his
al | egati ons.

V. Fol | owi ng the board's Conmuni cati on pursuant to
Article 11(2) RPBA dated 21 Cctober 1999 oral
proceedi ngs were held on 4 July 2000 in which the
appel l ant and the patentee - respondent in the
following - with respect to claim 19 essentially argued
as foll ows:

(a) appellant

- the exterior nmotor vehicle body panel according to
claim19 is known from (Dl) if read by a skilled
per son;

- the clear coat and the col our coat thereof are
al so supported by a backing sheet in the formof a
polymeric film

- this filmis able to act as a backing |ayer, to be
el ongated, to cover defects in a supporting
substrate and to be thernof or ned;

- since claim19 specifies "elongation" of the
backi ng sheet only by way of a functional feature
and since fromthe article itself el ongation of
t he backi ng sheet cannot be judged, (Dl) is a
novel ty destroyi ng docunent, see also the

2114.D Y A
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affidavit of M Fields, remarks 11 and 12, since
any lamnate requires a sem-rigid sheet of a
m ni num t hi ckness to be able to be | am nat ed;

- cl aim19 does not specify "sem-rigid" so that
this property of the backing sheet cannot be seen
as essential to the invention;

- summari zi ng, the patent cannot be maintained with
claim19 on file.

(b) respondent

- claim19 is based on a preformed | am nate which
inplies in conbination with the task to act as a
backi ng sheet a certain thickness and sem -
rigidity thereof;

- the required function of the backing sheet to
cover defects of the supporting substrate and the
requi rement of sufficient elongation thereof when
bei ng prefornmed and afterwards thernof orned
necessitate a thickness of the backing sheet which
is not derivable from (Dl) and its disclosure of
an adhesive film

- since the known filmcannot be interpreted by a
skill ed person not knowi ng the clainmed invention
as anything other than a neans to adhere the clear
and colour coat to a substrate this filmis by far
| ess thick than a sem -rigid and sel fsupporting
backi ng sheet as cl ai ned;

- reference has to be made to Figure 1 of (Dl)
wherefromit can be seen that the adhesive film

2114.D Y A
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"13" is substantially thinner than the clear and
col our coats "11" and "12" so that it is not
justified to use the term "backing sheet" for the
film"13"; under these circunstances the film
known from (D1) is unable to allow the clained

el ongation and a thernmoform ng step which are
necessary to obtain a notor vehicle body panel of
any wi shed configuration;

- the feature of claim19 "conprising an
i ntermedi ate shaped t hernof ormabl e pol yneric
backi ng sheet™ inplies not only a certain m ninmm
t hi ckness of the backing sheet but also the
information of a "prefornmed” |am nate as expressly
derivable fromclaim1;

- since (D1) is an Article 54(3) EPC - docunent any
feature of claim 19 not being clearly anticipated
by (Dl1) nmakes the subject-matter of claim19

novel .

\Y/ The appel | ant requested that the decision under appeal
be set aside and the European patent No. 0 352 298 be
revoked.

VII. The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1. The appeal is adm ssible.
2. Novel ty
2.1 (D1) has to be considered under the terns of

2114.D Y A
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Article 54(3) EPC only since it is a non-prepublished
docunment with respect to EP-A-0 352 298. Under these
circunstances it has to be deci ded whet her or not
claim19 is fully anticipated by (Dl) or not.

It is observed that the appellant no | onger argued in
the oral proceedings that the subject-matter of claiml
| acks novelty so that in the followng only claim19 is
dealt wi th.

In contrast to (Dl) the subject-matter of claim19 is
based on a backing sheet. Even if Figure 1 of (D1) is
not to scale a skilled person would i nredi ately derive
the information that the clear and col our coats are by
far thicker than the film"13". This leads to the
result that the backing sheet in (Dl) are the coatings
"11" and "12" which carry the adhesive filmand not the
ot her way round.

What prevails in the known film"13" of (D1) is
therefore its ability to act as an adhesive; any
function to act as a structural nenber involving self-
supporting properties, allow ng el ongation and
preformng into a three di mensional configuration can,
however, not be derived from (Dl) if read by a skilled
person.

Summari zing, (Dl1) |acks the feature "backing sheet" of
claim19 so that its subject-matter is novel over (D1)
al ready for this reason.

Even if claim 19 does not define the exact thickness of
t he backing sheet it is observed that there exists an
interrel ationship between the function of support to

ot her coatings, the ability of elongation and the
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ability to be prefornmed into a three dinensional
configuration.

The characterizing feature of claim19 in the form of

t he functional term "backing sheet (72)..., having a
sufficient thickness and sufficient elongation to
prevent transfer of defects..." for a skilled person is
therefore a clear pointer to a thickness of the backing
sheet which allows to cope with the above requirenents
even if "sem-rigid" is not prescribed in claim19 (but
inclaiml) literally.

Still another feature of claim19 cannot be derived
unanbi guously from (D1), nanely thernoform ng of the
backi ng sheet into a preforned i.e. an internedi ate
shaped article, since this is only possible with a
backi ng sheet which conprises the properties of being a
support nenber, of allow ng el ongation, and having and
achieving formstability and covering defects on a

nei ghbouring surface of a backing substrate. The
relatively thin filmknown from (Dl), see again

Figure 1 thereof and the layers "13, 11 and 12, does
not fulfil the above requirenents of the backing sheet
of claim 19, so that the step of thernoform ng of the
backi ng sheet al so nmakes the subject-matter of claim19
novel over the disclosure of (D1).

Contrary to appellant's findings (Dl) does not
constitute novelty destroying prior art. Rather, the
subject-matter of claim19 (and also of claim1l) is
novel .

The affidavits filed by the appellant cannot convi nce
the board that the properties "sem -rigid" and
"sel f supporting" are necessarily linked to a polyneric
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(adhesive) filmsince the thicknesses of an adhesive
filmand a backing sheet are substantially different
from one another and since any other findings are not
supported by the disclosure of (Dl) itself rather are
the result of an interpretation of (Dl1) know ng the
cl aimed invention. The exercise of hindsight is,
however, not the right way to deal with the nerits of
any claim in the present case with claim 19.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

P. Muartorana C T. WIson
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