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Summary of Facts and Subm ssi ons

2518.D

The nention of grant of European patent No. 0 432 951
in respect of European patent application

No. 90 313 097.9, filed on 3 Decenber 1990, was
publ i shed on 20 Cctober 1993. Independent clainms 1 and
9 to 12 read as foll ows:

"1. An aqueous shanpoo conposition conprising, in
addition to water,

(a) from2 to 40% by wei ght of surfactant chosen from
ani oni ¢, nonionic, or anphoteric surfactants or

m xtures thereof;

(b) fromO0.01 to 3% by weight of cationic conditioning
pol ymer which is a cationic derivative of guar gum

(c) fromO0.01 to 10% by wei ght of an insol uble,

non-vol atile silicone, present as enmulsified particles
with an average particle size of less than 2 pym™

"9. A nethod of cosnetically treating hair to deposit

i nsol ubl e, non-volatile silicone on the hair, which
conprises washing the hair with an aqueous shanpoo
conposi tion conprising

(a) from2 to 40% by wei ght of surfactant chosen from
ani oni c, nonionic, or anphoteric surfactants or

m xtures thereof;

(b) fromO0.01 to 3% by weight of cationic conditioning
pol ynmer which is a cationic derivative of guar gum

(c) fromO0.01 to 10% by wei ght of an insol uble,

non-vol atile silicone, present as enmulsified particles
with an average particle size of less than 2 pym™

"10. The use of a shanpoo conposition as clained in any
of claiml1l to 8 to wash the hair."
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"11. The use of conbination of at |east 0.01%of a
cationic derivative of guar gumand at |east 0.1% of an
emul sified insoluble, non-volatile silicone, having an
average particle size of less than 2 uym both expressed
in ternms of the weight of the total conposition, for
imparting inproved conditioning benefit to hair, froma
shanpoo conposition conprising a major proportion of a
surfactant."”

"12. A method of maki ng an aqueous shanpoo conposition
as claimed in any one of clains 1 to 8 conprising

m xi ng together water, the surfactant, the cationic
condi tioni ng pol ymer and an aqueous enul sion of the
silicone, wherein the silicone in the enul sion has an
average particle size of less than 2 ym™

Clainms 2 to 8 were dependent on claiml.

Three notices of opposition were filed on the grounds
of insufficiency of disclosure under Article 100(b) EPC
and | ack of novelty and of inventive step under

Article 100(a) EPC. Inter alia the follow ng docunents
were relied upon:

D1.2: US-A-4 364 837

D3.3: EP-A-0 138 192

D3.9: Jaguar C 162, Market Status and New Efficacy
Studi es, August 1990

D3.12: US-A-5 087 443 corresponding to EP-A-0 363 252
(published 11 April 1990)

D3. 16: EP-A-0 093 601

D3.17: Renssel aer Pol ytechnic Institute Bulletin,

No. 63, S. Ross: "The Inhibition of Foam ng", pages 38
and 39, 1950
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In a decision posted 6 May 1997, the opposition
di vi sion revoked the patent. This decision was based on
a main request and six alternative sets of clains.

Clains 1 and 9 of the main request differed from
claiml and 9 as granted in that, after the term "guar
gum " the follow ng feature was inserted:

-"(c) a stability agent selected from shear thinning
pol ymers and et hyl ene glycol distearate; and".

Feature "(c)" of the version as granted becane feature
"(d)". In claiml12 a reference to "the stability agent”
was i ncorporated after the term"conditioning

pol ymer, ".

In the first auxiliary request the term "shear thinning
pol ymers" of the main request was replaced by "cross-

I i nked pol yacrylates". In the second auxiliary request
the particle size was anmended to "0.01 to 1 pnf. In the
third auxiliary request granted use claim1l becane

i ndependent claim1. In claiml of the fourth auxiliary
request the feature "and reducing the antifoam action
of the silicone" was introduced. In claim2 of the
fifth auxiliary request (nunbered 4a), the percentages
in feature a) were specified to be "3 to 30". In the
clainms of the sixth auxiliary request (nunbered 5) the
term"dry" was added after the term"inproved".

The deci sion under appeal can be summari zed as foll ows:

a) The main, first and second auxiliary requests
conplied with the requirenents of Articles 83 and 84
EPC, and were novel, in particular over Dl.2, but not
i nventive.
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b) As to inventive step, Dl1.2 was considered to be the
cl osest state of the art. It disclosed shanmpoos having
a high foam ng quality, good deposition, good groom ng
properties and a bal anced stability. The problemto be
sol ved was to provide a shanpoo having a further

i nproved stability. D1.2 did not nmention particle
sizes, but since D3.3 disclosed silicones having
particle sizes below 0.3 umin order to provide an

i nproved stability to shanpoos and hair conditioners,
it was obvious to conbine these two docunents for

sol ving the probl em posed.

Furt hernore, the opposition division found that the
third auxiliary request was not novel and that the
fourth, fifth (4a) and the sixth (5) auxiliary requests
were not clear (Article 84 EPQC)

On 4 July 1997 the patentee (appellant) filed a notice
of appeal against the above decision with sinultaneous
paynent of the prescribed fee. The statenent of the
grounds of appeal was filed on 16 Septenber 1997, by
whi ch the appellant submtted a nmai n request
corresponding to that on which the decision under

appeal was based, and four new auxiliary requests. In a
letter dated 27 March 2002, the appellant filed seven
further sets of clains as first to seventh auxiliary
requests which replaced the previous auxiliary requests
on file. Furthernore, an experinmental report (Mirray
decl aration) was fil ed.

In the oral proceedings held on 29 April 2002, the
appellant withdrew its previous main request and

mai ntai ned auxiliary requests | to VIl filed with
letter of 27 March 2002 whereby auxiliary request |
becane the new main request and auxiliary requests |
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to VIl becane auxiliary requests | to VI.

Clains 1 and 9 of the new main request differed from
claims 1 and 9 as granted in that, after the term "guar
gum"” the follow ng feature was inserted:

-"(c) a stability agent selected froma cross-1inked
pol yacryl ate and et hyl ene glycol distearate; and".

Granted feature "(c)" becane feature "(d)". G anted
claim 1l was cancelled so that granted claim 12 becane
claim11.

The further auxiliary requests | to VI contained
further restrictions.

The argunents of the appellant, given in witing and
during the oral proceedings, can be summarized as
fol | ows:

a) As to clarity, the objection was |late filed. Al so

t he amended term "cross-1|inked pol yacryl ate" was cl ear.
The objected term"non-volatile" had been part of the
granted clains and therefore was not objectionabl e.
Moreover, it was also used in prior art docunents.

b) As regards novelty, the shanpoo conpositions of DI1.2
contai ned as preferred groonm ng agent a m xture of
silicone and cationic cellulose, but no silicone

enmul sions having the clained particle size were

di scl osed either explicitly or inplicitly. There was no
experinmental evidence on file that in any of the
exenplified shanmpoo conpositions of D1.2 the clained
particle size was net. Although sonme exanples used a

vi nyl car boxy pol yner (Carbopol 941), it was not shown
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that this was a cross-1linked polyacrylate. Therefore,
the clai ned subject-matter was novel

c) As to inventive step, D1.2 was considered to be the
cl osest state of the art. It disclosed a shanpoo
conposition containing a high amount of a water-

m sci bl e saccharide. The key properties ained at in
D1.2 were the foamviscosity and foam vol une but not
the conditioning effect. The problemto be solved, in
view of D1.2, was to provide shanmpoo conpositions
havi ng a bal ance of foam and conditioning properties
whi | e avoiding the use of saccharides. The patent in
suit and the Murray declarati on showed the surprising
conditioning effect of conpositions containing smal
sized silicone particles in conmbination with cationic
guar gum as clainmed. D1.2 itself did not provide an
incentive to nodify its conposition in that direction

The ermulsions in D3.12 were nostly used for the
treatnment of textile fibers. Exanple 14 thereof was
directed to a hair conditioner but not to a shanpoo.
The emul sions of D3.3 were not related to shanpoos,
contained a silicone having a polar group and a
specific surfactant which was insoluble in the
silicone. D3.17 was not related to shanpoo
conpositions. D3.16 was generally related to the
deposition of water-insoluble particles but did not
specifically nmention silicones.

D3.9 was an internal paper and it was contested that it
had been nade publicly avail able before the rel evant

dat e.

Therefore, the clained subject-matter was inventive.

2518.D Y A
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VII. The argunents of the respondents given in witing and
at the oral proceedings can be summarized as foll ows:

a) As to clarity, the anended term "cross-Iinked

pol yacryl ate" was not clear because the extent of
cross-linking was not given. The term "non-vol atil e"
did not indicate under which conditions this property
shoul d be net.

b) As regards novelty, Dl.2 disclosed all the features
of amended claim11. In particular, the hair groom ng
agents coul d be present as colloidal dispersions or
ermul sions which inplied particle sizes below 1 pym so
that the clainmed particle size of the silicones was
inplicitly disclosed. Al so "Carbopol 941" was used,

whi ch was a cross-1inked pol yacryl ate.

c) As to inventive step, D1.2 was considered to be the
cl osest state of the art. It explicitly disclosed al

cl ai med conponents except for the particle size of the
silicone, to provide stable, good foam ng shanpoos
havi ng a good conditioning effect. Thus, the problem
over D1.2 was to provide an alternative shanpoo. Since
the silicones could be present in colloidal form the
particle size thereof was obvious fromDl.2. The use of
Car bopol s as stabilizing agents was suggested by D1.2
as well. Since claim1l of the patent in suit did not
excl ude the presence of saccharides, the appellant's
argunents concerning avoi ding these sacchari des, were
not valid. The Murray declaration did not provide any
conparison to D1.2 and all experinents in that

decl aration contained ethylene glycol distearate, so

t hat no concl usion could be drawn regarding the
deposition effect if a cross-linked polyacryl ate was
used.

2518.D Y A
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Furthernore, the clainmed particle size of the silicone
conponent for use in hair conditioners or shanpoos was
suggested by several prior art docunents.

D3. 12 di scl osed silicone enul sions having a particle
size lower than 2 umto provide shanpoos havi ng good
foam ng properties. D3.3 disclosed polar silicone
enmul sions having a particle size of |ess than 0.3 pm
for use in shanmpoo conpositions to provide an inproved
emul sion stability. A good antifoam action of snal
particle size silicones was al so known from D3. 17.
D3. 16 di scl osed shanmpoo conpositions containing
cationic polynmers |ike guar gunms to enhance the
deposition of water-insoluble particles such as hair
condi tioning oils.

D3. 9 denonstrated the advantages of the cationic guar
gum Jaguar C-162 over cationic polysacchari de when
silicones were used and suggested the clainmed sol ution.

Furthernore, it had not been shown that the sel ected
stabilizing agent contributed to an inventive step.
Therefore, the clained subject-matter was not

i nventive.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of the requests submtted in the letter of

27 March 2002 as auxiliary requests | to VII whereby
auxiliary request | becane the new main request and
auxiliary requests Il to VII becane auxiliary requests
| to VI.

The respondents requested that the appeal be di sm ssed.
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Reasons for the Decision

1. The appeal is adm ssible

Mai n request

Arendnent s

2. The basis for the anendnments can be found in the
application as filed, page 10, lines 16-21. The
amendnents neet the requirenents under Article 123(2)
and (3) EPC

Clarity

3. The respondents objected to the clarity of the terns
"non-vol atile" and "cross-1inked polyacrylate"” in the
cl ai ns.

3.1 The term "non-vol atile" had al ready been used in the
granted clainms so that the objection does not arise out
of the anmendnents made. Therefore, it is not open to an
obj ection under Article 84 EPC

| f, however, there were any doubt as to its clarity,
the termm ght be interpreted on the basis of the
information contained in the patent specification which
provi des a detail ed description of useful insoluble,
non-vol atile silicones by specifying the structure and
vi scosities thereof, so that the skilled person would
get the necessary technical information on how this
termshould be interpreted (page 3, lines 35 to 57).

3.2 According to the amended cl ains, the "cross-1inked
pol yacryl ate" serves as a stability agent in the

2518.D Y A
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Novel ty
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shanmpoo conposition. It is within the general know edge
of the skilled person that the term "cross-|inked

pol ynmer" concerns a three-di nensi onal network. Thus, a
"cross-linked polyacryl ate” defines a polyacrylate
havi ng a three-di mensi onal network structure which
functions as a stabilizing agent in the shanpoo. As an
exanpl e of cross-1linked polyacryl ates the conpound
"Car bopol 940" is nentioned in the patent in suit
(page 5, lines 44-45) which is an indication of the
ki nd of compound that nmay be used. Therefore, it is
sufficiently clear what is neant by the term "cross-

i nked pol yacryl ate".

Hence, the anended cl ains of the main request neet the
requi renents under Article 84 EPC.

D1.2 discloses a freely pourable substantially
honmbgeneous shanmpoo conposition conprising

(a) about 15 to about 70% by weight of a water-m scible
sacchari de;

(b) about 20 to about 75% by wei ght water;

(c) about 0.1 to about 30% by weight of a at |east one
noni oni ¢ or cationic hair groom ng agent silicone; and
(d) about 3 to about 60% of an anionic or anphoteric
det er gent,

t he shanpoo conposition having a viscosity of about 400
to about 6000 cps at 25° C (claim1l). In a preferred
enbodi nent the saccharide is corn sirup, the hair
groom ng agent conprises a silicone and the detergent
is anionic (claim49). The hair groom ng agent may
further conprise cationic guar gum (claimb51).

| nsol ubl e hair groom ng agents can be present in the
shanpoo conpositions as coll oi dal dispersions or
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enul sions, or as suspensions (colum 9, lines 35 to
39). As silicones those of the "Viscasil" series of
Ceneral Electric Conpany are nentioned (colum 9,

line 44 to colum 10, line 68 in particular colum 10,
lines 63 to 68). In addition, thickeners such as

"Car bopol s" can be incorporated into the shanpoo
(colum 15, lines 27 to 34).

As regards the exanples, there are only three sanpl es
intables | and Il wherein four conponents, nanmely a
detergent, a silicone, a cationic guar gum and

Car bopol, are used in conbination (exanple X,

sanples 3, 4 and 9). These sanpl es discl ose a shanpoo
conposition conprising triethanollauryl sulfate (16.8,
16.8 and 18. 0% by wei ght, respectively), 1.0% by wei ght
of di et hyl pol ysi | oxane (General Electric Conp.),
Jaguar C-17 (cationic guar gum 0.3, 0.5 and 0. 3% by
wei ght, respectively), and "Carbopol 941" (0.75, 0.6
and 0.3% by wei ght, respectively; table 1). There is no
indication in these sanples that they are prepared in
any other way than by bl ending the conponents, followed
by m xing themtogether until they are honpbgeneous
(colum 15, lines 3 to 6). In particular, there is no
mention in these sanples or in the evidence on file
that the silicone is present as enulsified particles
havi ng the clainmed particle size.

According to D1.2, the insoluble hair groom ng agents
can be present in the formof coll oidal dispersions,
enul si ons and as suspensions (colum 9, lines 36 to
40). However, even if it is supposed that the coll oi dal
di spersions or enul sions could provide a particle size
below 2 ym this feature is only optional (can be
present) and variations in the form of dispersions,
suspensi ons or enul sions outside the clainmed particle
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Size are also within the teaching of D1.2. In this
respect it is noted that only in exanple VI is a
colloid mll used to assure the honobgeniety of the
shanmpoo, w thout however indicating a particle size.

Since the nost preferred hair groom ng agent systemis
a mxture of silicone and a cationic cellul ose

(colum 11, lines 44 to 47), there is no indication to
specifically select the above sanples 3, 4 and 9 for
any nodification fromthe description. Since
furthernore, the use of colloidal dispersions and

emul sions is only an optional feature and thus not
obligatory for the general teaching of D1.2, it would
be arbitrary to conbi ne such selected sanples with said
sel ected optional feature to arrive possibly at

sonet hing within the clained conposition.

Consequently, D1.2 does not disclose directly and
unanbi guously all the clainmed features in conbination
so that the clained subject-matter is novel

In the light of this, the question whether Carbopol 941
is a cross-linked polynmer, can be |l eft open because,

but even if this were the case, the other conbi ned
features of the clainmed shanpoo conposition are not

di scl osed in DL. 2.

| nventive step

2518.D

The patent in suit concerns a hair treatnent
conposition, in particular, a shanpoo conposition
conprising water, an insoluble silicone, a cationic
guar gum and a surfactant.

Such conpositions are described in D1.2, which the
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parties and the opposition division regarded as the
cl osest prior art docunent.

D1.2 ains at honbgeneous shanmpoo conpositions which
have a bal anced stability and high foamquality and
all ow the deposit of a | arge amount of hair groom ng
agent onto the hair and thus provide good conditioning
(colum 1, lines 6 to 10 and columm 4, lines 31 to 41).
The bal anced stability refers to the mai ntenance of the
honogeneity. If a shanpoo is too stable, the hair
groom ng agent will not readily deposit on the hair
during the washing and rinsing process. On the other
hand, shanpoos which are insufficiently stable will not
remai n honbgeneous during storage (colum 3, lines 62
to 66). The saccharides present in the conposition of
D1. 2 provi de superior foam enhancing and shanpoo
stabilizing properties during storage and shi pping
(colum 15, 20-22) and markedly increase the foam

vol une and the foamviscosity (colum 17, lines 65 to
67, colum 19, lines 39 to 41 and colum 20, | ast
tabl e).

Al t hough a hi gh deposition of groom ng agent, good
condi tioning, high foam ng quality and a bal anced
stability is achieved in D1.2, these properties could
still be inproved. Al so, according to the patent in
suit, non-volatile silicone oils are useful as

condi tioning agents but excessive anounts of silicone
can dull the hair and build-up of silicone can give a
greasy appearance (page 2, lines 16 to 18). Therefore,
the problemof the patent in suit nmay be seen in
provi di ng a shanpoo conposition which has a reduced
antifoam action and an inproved stability while

mai ntai ning a good conditioning effect, in line with
page 2, lines 27 to 34 of the patent specification.
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According to the patent in suit, this problemis solved
by a shanpoo conposition which contains the silicone in
the formof emulsified particles with an average
particle size of less than 2 pym in conmbination wth a
cationic guar gum

As shown by exanple 4 of the patent in suit, a shanpoo
containing cationic guar gumin addition to a silicone
having a particle size of 0.4 pum provi des a hi gher foam
vol ume than a shanpoo containing a silicone having a
particle size of 4 uymand hence has a reduced antifoam
action. This is contrary to the general teaching in
D1.2 wherein the addition of silicone to shanpoo
conpositions provides a depressed foamvolune if no
saccharide is present (colum 17, lines 61 to 64 and
colum 19, lines 10 to 12 in connection wth the
correspondi ng tabl es).

According to exanple 5 of the patent in suit, a shanpoo
conposition containing silicones having an average
particle size of 0.4 pmhas a storage stability of nore
than 6 nonths, whilst a shanmpoo conposition containing
| arger silicone particles (3 um separates into two
phases during this tine.

According to exanple 3 of the patent in suit, hair
treated with the clained conposition is easier to conb
than hair that had been washed by a control shanpoo

Wi thout silicone or cationic polyners. Furthernore, the
cl ai med conbi nati on provides a markedly inproved
conditioning effect conpared to a shanpoo containing a
conbi nation of a silicone enulsion and a cationic
cellul ose (table on page 7).

In the Murray decl arati on shanpoo conpositions were
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tested. The results show that |arge silicone particles
(10 punm) are deposited onto the hair at a high
deposition rate in the presence or absence of cationic
guar or cationic cellulose. This is in line with the
teaching of D1.2 that a | arge ampbunt of hair groom ng
agent can be deposited onto the hair (colum 4,

lines 40-41). Although the deposition rate for |arge
particle size silicones is high and is nore or |ess

i ndependent of the presence or type of the cationic
additive used, the picture with small particle size
silicones is conpletely different. In this respect, a
sufficient deposition rate of the small particle size
silicone (0.5 pum is only achieved in the presence of a
cationic guar gum The clained conposition provides a
deposition rate of 308 ppm conpared with a shanpoo

wi t hout any polynmer (47 ppn) or a shanpoo contai ni ng
cationic cellulose (27 ppn) (page 3, table).

The respondents argued that the conpositions used in
the tests of the Murray declaration contained ethyl ene
gl ycol distearate, so that no conclusion could be drawn
as to the deposition effect if a cross-1inked

pol yacryl ate had been used as the stabilizing agent.

As however argued by the respondents thensel ves, the
stabilizing agent (feature c)) does not contribute to
an inventive step.

Thi s argunent has not been contested by the appell ant
and indeed this feature had been incorporated into the
i ndependent clains only to provide a distinction over a
docunent under Article 54(3) EPC.

Furthernore, since both substances are used for the
sanme purpose, nanely to further enhance stability, a
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simlar stabilizing effect of both substances is
pl ausi bl e, for lack of proof to the contrary.
Consequently, the respondents' argunent nust fail.

In view of the above, the board comes to the concl usion
that the cl ai med shanpoo conpositions provide an
effective solution of the above-defined technical
probl em regardi ng the aspects of reduced anti-foam
action and high storage stability on the one hand and
the sufficient deposition (or conditioning effect) on

t he ot her hand.

It remains to be deci ded whet her the clained subject-
matter is obvious having regard to the docunents on
file.

The general teaching of D1.2 is to use a water-m scible
saccharide in a honpbgeneous, free-pourable, stable
shanpoo conposition containing a nonionic and/or
cationic hair groom ng agent and an anionic or cationic
detergent to provide a shanpoo whi ch possesses high
foam qual ity and deposits a | arge amount of hair
groom ng agent on the hair. According to Dl1.2, the good
stabilization and foam quality are obtained by using
certain saccharides (colum 5, lines 30 to 41). This
teachi ng provides no incentive to use snmall particle
size silicones and, in particular, to reduce the
particle size of the silicone to below 2 pm The option
in D1.2 that the insoluble hair groom ng agent can be
present as a colloidal dispersion or emnulsion does not
suggest that this neasure would contribute to an
increased stability or reduced anti-foam action, nor
does it indicate, how this would influence the

condi tioning effect.
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None of the other cited docunents provides the
suggestion to reduce the silicone particle size for
sol ving the probl em posed.

D3.3 relates to pol ar pol yorganosi | oxane enul si ons
having smal| particle sizes of less than 0.3 pm which
are used for many different purposes in cases where
superior enulsion stability is desired, inter alia in
shanpoos, hair rinses and conditioners (page 22,

lines 3 to 19). Only exanple 24 illustrates various
silicone m croemnul sions incorporated i nto shanpoos
based on sodium | auryl ether sulfate, providing a high
storage stability. However, D3.3 nentions shanpoos and
conditioners separately and does not concern
condi ti oni ng shanpoos. Therefore it does not provide
any suggestion regardi ng the behavi our of snal
particle size silicones in shanpoo conpositions al so
cont ai ni ng cationic groom ng agents.

D3.9 is an internal paper of Myhall about Jaguar

C- 162, dated August 1990. There is however no evi dence
on file whether and, if so, when this internal paper
had been nade available to the public. The onus of
proof in this respect lies with the opponents

(T 219/83, QJ EPO 1986, 211) which they failed to

di schar ge.

D3.12 relates to a silicone water/enul sion conprising
an organopol ysi | oxane containing a specific diester
functional group and an effective quantity, for form ng
an enul sion of at |east one enmulsifier (claiml). This
enul si on can be prepared by using a conventi onal
colloid mll (colum 6, lines 9-41). One aspect of

D3. 12 descri bes an aqueous enul sion for the treatnent
of hair or of the skin in cosnetics based on a
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di or ganopol ysi | oxane containing a diester functional
group and a quaternary ammoni um hal i de, which can be
prepared by diluting a m xed nelt of this conbination
in water or in water heated to a tenperature of 70 to
100°C, while stirring (colum 7, lines 8 to 14 and 21
to 27). These aqueous enul sions are stable with tine
(colum 7, lines 42 to 44) and can be enpl oyed as a
shanpoo, as conditioning conpositions, as rinsing
products etc (colum 7, line 65-66). Exanple 14 refers
to a hair conditioner containing a cationic guar gum
whi | st exanple 17 relates to a shanmpoo not contai ning
cationic guar gum and provi di ng good foam ng
properties. However, the particle size present in both
emul sions is not given nor have the respondents

provi ded any evidence that the clainmed silicone
particle size is net.

Hence, there is no hint in D3.12 that a cationic guar
gumin conbination wwth a small particle size silicone
may be useful for a shanpoo conposition in order to
provi de higher stability and foam ng w thout sacrifying
the conditioning effect. It follows that there is no
incentive in D3.12 to nodify the shanpoo conpositions
of DL.2 in the direction as clai ned.

6.2.4 D3.16 concerns washing conpositions, including shanpoos
for washing a surface, to deposit thereon substantially
wat er -i nsol ubl e particles, conprising an anionic
surfactant, the particul ate substance and a water-
sol ubl e cationic non-cellulosic polyner for enhancing
the deposition of the particul ate substance onto the
surface (claim1l). The water-insoluble particle may
have a particle size of 0.2 to 50 pmand can include a
wat er -i nsol ubl e oil having hair conditioning
attributes, such oil being emulsified in the

2518.D Y A
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conposition with the aid of suitable enulsifying agents
(page 9, lines 2 to 6). The preferred cationic polyner
is cationic guar gum (page 4, lines 14 to 19 and

page 5, |ast paragraph) which enhances the deposition
of a hair conditioning oil during the treatnent of hair
swi tches (experinent 12, page 23, lines 24 to 26).
However, D3.16 neither nentions a silicone oil nor any
critical particle size thereof. Thus, there is no hint
for the skilled person that such small size silicone
particles may be suitable to solve the above-defi ned
problem Therefore, no incentive is present to nodify

t he shanpoo conpositions of D1.2 in this direction.

D3.17 relates to the inhibition of foam ng. It

di scl oses that the silicone agent used for that purpose
is nost effective when the silicone is emulsified in an
aqueous nedium before it is added to a latex. It was
found that the size of the dispersed droplets is

i mportant and that they should not be smaller than two
m crons (page 39 last full paragraph). However, D3.17
bears no relation to hair conpositions (page 38, second
full paragraph), let alone to the above defined problem
regardi ng the properties of conditioning shanpoos.

Consequently, none of the other cited prior art
docunents suggests a nodification of the shanpoo
conpositions of D1.2 in the direction as clai ned.

Hence, the solution of the technical problem according
to claim1l does not arise in an obvious way fromthe
cited docunents, so that the subject-matter of claiml
i nvol ves an inventive step.

The sane considerations apply to i ndependent clains 9
and 11, which conprise the sane technical features as
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claim1.
9. It follows fromthe above that the main request neets

the requirenents of the EPC

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnment of the first
instance with the order to maintain the patent on the
basis of the set of clains 1 to 11 submtted in the
letter dated 27 March 2002 as auxiliary request | (new

mai n request) and a description yet to be adapt ed.

The Regi strar: The Chai r man:

C. Eickhoff R. Teschemacher
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