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Summary of Facts and Subm ssi ons

1506. D

The appeal was fromthe decision of the exam ning
di vision rejecting European patent application
No. 93 901 896.6

The deci sion was based on the set of 15 clains filed
with the applicant's letter dated 5 June 1996. These
clainms were all drafted as independent clains.

Regardi ng the independent clains 1, 2, 3, 14 and 15
relating to a dynamc filter assenbly, the exam ning
di vision found the foll ow ng:

- these clains were of simlar scope.

- they used slightly different term nol ogy

- each of the clains conprised nost of the features
of another claimin this sane group.

The exam ning division therefore held that the clains
were not clear and concise as required by Article 84
EPC.

A further objection raised by the exam ning division
was that these clains were not grouped in an
appropriate manner as laid out in Rule 29(4) EPC

Wth the statenent of the grounds of appeal, the
appellant filed, as main request, a new set of clains
and anended pages of the description. The new set of
clainms conprised i ndependent clains 1 and 2 directed to
a dynamic filter assenbly, with clains 3 to 53 being
dependent on clainms 1 and 2.
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Clains 1 and 2 were worded as foll ows:

"1, A dynamc filter assenbly (101) conpri sing:

a housing (105) having a base (152);

a process fluid inlet (106) arranged to direct
process fluid into the housing (105);

a perneate outlet (108) disposed in the base (152)
and arranged to direct perneate fromthe housing (105);

a stationary filter unit (147) disposed within the
housi ng (105) and including a plurality of stacked
filter elenments (148), each filter elenent (148)
i ncluding an outer periphery, a perneate passage (163),
and a filter (162) having an upstream side which
conmuni cates with the process fluid inlet (106) and a
downst ream si de whi ch communi cates with the perneate
passage (163), the filter unit (147) further including
a hol der (157,198, 201, 202) coupled to the outer
peri phery of each filter element (148) and having a
perneate duct (166, 201) which is coupled to the
per neat e passage (163) in each filter elenent (148) and
to the perneate outlet (108), wherein the hol der
(157, 198, 201, 202) is mounted on the base (152) with the
perneate duct (166, 201) sealed to the perneate outl et
(108); and

a rotary unit (132) disposed within the housing
(105) and having a nenber (151) which faces the filter
(162) of at least one of the filter elenents (147), the
menber (151) being rotatable with respect to the filter
(162) to prevent fouling of the filter (162).

2. A dynamc filter assenbly (101) conpri sing:

a housing (105) having a base (152);

a process fluid inlet (106) arranged to direct
process fluid into the housing (105);

a first perneate outlet (108) and a second
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perneate outlet (108), each perneate outlet (108) being
di sposed in the base (152) and arranged to direct
perneate fromthe housing (105);

afilter unit (147) disposed within the housing
(105) and conprising a plurality of stacked filter
el ements (148), each filter elenent (148) having at
| east first and second filter sections (172) and each
filter section (172) including a perneate passage (163)
and a filter (162) having an upstream side which
conmuni cates with the process fluid inlet (106) and a
downst ream si de whi ch communi cates with the perneate
passage (163), wherein the filter unit (147) conprises
at least first and second filter nodul es, each filter
nodul e including a holder (157,198, 201, 202) having a
per neat e duct (166, 201) and supporting a plurality of
filter sections (172) nounted to the hol der
(157, 198, 201, 202), wherein the perneate passage (163)
of each of the filter sections (172) comrunicates with
t he perneate duct (166,201) of the hol der
(157, 198, 201, 202), wherein each hol der
(157, 198, 201, 202) is mounted on the base (152) with the
perneate duct (166, 201) sealed to the perneate outl et
(108) in the base (152) and wherein the plurality of
stacked filter sections (172) of the first filter
nodul e are respectively di sposed coplanar with the
plurality of filter sections (172) of the second filter
nodul e; and

a rotary unit (132) disposed within the housing
(105) and having a plurality of nmenbers (151)
interleaved with the filter elenments (148), the nenbers
(151) being arranged to rotate relative to the filter
el enents (148) to prevent fouling of the filters
(162)."

The appellant submtted that the two i ndependent cl ains
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conprised features such that neither of themcould be
made dependent on the other wi thout unduly reducing the
scope of protection being sought.

Wth the sane letter, the appellant also filed three
ot her sets of clains with adapted pages of the
description as basis for a first, second and third
auxiliary request.

The appel | ant requested the Board to overturn the
deci si on under appeal and remt the application to the
exam ning division for further substantive exam nation
on the basis of the main request, or alternatively, to
overturn the decision and pass the application for
acceptance on the basis of the main request. First,
second and third auxiliary requests were submtted for
consideration if the decision was not overturned on the
basis of the main request.

Reasons for the Decision

Mai n request

1506. D

As indicated above (point Il11), the clainms of this
request have been revised to contain two i ndependent
clains directed to a dynamic filter assenbly.

Claim1 stipulates a stationary filter unit including a
hol der coupled to the outer periphery of each filter
element of this filter unit. These features are not
included in claim2 which does not stipulate that the
filter unit is stationary.

On the other hand, claim2 requires that the filter
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unit conprises at least first and second filter

nodul es, each filter nodul e including a hol der
supporting a plurality of filter sections nounted to
t he hol der.

Claims 1 and 2, beyond sharing a nunber of features in
common, are thus directed to different, nutually

i ndependent enbodi nents of a filter assenbly. The Board
holds that a main claimdrafted to include both
alternatives would, in the present case, not gain in
conci seness but nore probably lack clarity.

As is correctly indicated in the inpugned decision, the
Convention does not, in principle, prohibit the
drafting of nore than one independent claimin the sane
clainms category. The Board has no reason to reject the
appel lant's argunments that clains to two alternatives
as stipulated in clainms 1 and 2 are justified by the
protection sought by him Since the sane term nol ogy
and reference nunerals are being used in both clainmns,
as far as the sane features are concerned, these two
claims woul d not place an undue burden on the reader
seeking to establish the extent of nonopoly.

The Board therefore holds that the objections of |ack
of clarity and | ack of conci seness raised by the
exam ning division are no |onger applicable to the
present set of cl aimns.

The two independent clains are now i n subsequent order
and the dependent clains 3 to 53 appropriately grouped
into various preferred enbodi nents of the assenbly
according to clainms 1 and 2. These subgroups constitute
the subject-matter of clains 3 to 12, clains 13 to 19,
clainms 20 to 26, clainms 27 to 30, clainms 31 to 42 and
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clainms 43 to 53. The clains are thus in conformty wth
Rul e 29(4) EPC.

5. The reasons for the refusal of the application, nanely
the lack of clarity and | ack of conci seness due to an
unjustified plurality of independent clains in the sane
clainms category and the infringenent of Rule 29(4) EPC,
have thus been renoved with the present anmendnents to
t he cl ai ns.

6. The Board observes that the conpliance of the new
claims with Article 84 EPC has only been exam ned by
the Board with the view to the objections raised in the
i mpugned deci sion. Since the substantive exam nation
has not been conpl eted, the Board exercises its power
under Article 111(1) EPC to remt the application to
the first instance who has the task to carry out this
exam nati on

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the exam ning division for

further prosecution.

The Regi strar: The Chai r man:
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S. Hue R Spangenberg
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