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Summary of Facts and Subm ssi ons

1695.D

The appeals are fromthe interlocutory decision of the
Qpposition Division sent to the parties on 30 May 1997
mai nt ai ni ng European Patent No. 0 523 107 in anended
form

In its decision the OQpposition Division considered that
the subject-matter of claim1 of the main request and
the first auxiliary request did not present novelty
over the disclosure:

Dl1: US-A-4 676 784.

However, the subject-matter of claim1l according to the
second auxiliary request filed at the oral proceedings
held on 12 March 1997 fulfilled the requirenents of the
EPC.

O the docunents considered in the opposition
proceedi ngs the followi ng are relevant for the present
deci si on:

D3: DE-A-3 600 420

D15: GB-A-2 144 995

D18: EP-A-0 210 968.

Agai nst this decision an appeal was filed by the
Patentee (Appellant I) on 4 July 1997, with paynent of

t he appeal fee on that day. The statenent of grounds of
t hat appeal was filed on 8 October 1997.
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OQpponent 01 (Appellant I1) also filed an appeal, on
8 August 1997, with paynent of the appeal fee on the
sanme day. The statenent of grounds of that appeal
reached the EPO on 9 Cctober 1997. In its appea
Appellant Il referred to two new docunents:

D26: DE-A-3 719 069

D27: FR-A-2 589 047.

V. Wth letters of 20 February 1998 and 28 April 1998,
respectively, Appellants | and Il reacted to each
other's appeal. Appellant | requested the Board not to
admt the newly cited docunents as they were | ate
filed.

In preparation of oral proceedings the Board, pursuant
to Article 11(2) of the Rules of Procedure of the
Boards of Appeal, sent a communication setting out its
prelimnary opinion on the case. It considered inter
alia that the newy cited docunents appeared rel evant
so that it was intended to admt theminto the

pr oceedi ngs.

Appel lant | thereupon filed six new auxiliary requests
with letter of 28 April 2000, replacing the previous
auxiliary requests.

\Y/ Oral proceedings were held on 8 June 2000. The
Respondents (Opponents 02 and 03) had notified the
Board that they would not attend. During the oral
proceedi ngs Appellant | filed a main and three
auxi liary requests based on its previous requests, of
whi ch the respective clains 1 read as follows (the
changes vis-a-vis the claimas granted are in Italics):

1695.D Y A
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Mai n request:

"1l. An absorbent article, such as a sanitary napkin, a
panty protector or an incontinence guard, conprising an
absor bent pad enclosed in a casing (1,2) which
conprises a first, liquid-perneable sheet (1) and a
second liquid inperneable sheet (2), the pad conprising
a first and a second absorbent | ayer (5,6) directly
connected to each other, the first absorbent |ayer
consisting of a mxture of hydrophilic fibres and 10-50
per cent by weight of superabsorbent material, whereas
t he second absorbent |ayer exhibits good
iquid-spreading ability, characterized in that the
first absorbent layer (5) is disposed i mediately
inside the |iquid-perneable sheet (1) on that side of
the article which is intended to face towards the
wearer in use and that the second absorbent |ayer (6)
is placed conpletely beyond the first absorbent |ayer
(5) relative to the |iquid-perneable sheet (1) and
conprises a |iquid-absorbing fibre material which has
been hi ghly conpressed.”

First auxiliary request:

"1l. An absorbent article, such as a sanitary napkin, a
panty protector or an incontinence guard, conprising an
absor bent pad enclosed in a casing (1,2) which
conprises a first, liquid-perneable sheet (1) and a
second liquid inperneable sheet (2), the pad conprising
a first and a second absorbent | ayer (5,6) directly
connected to each other, the first absorbent |ayer
consisting of a m xture of hydrophilic fibres and 10-50
per cent by weight of superabsorbent material, whereas
t he second absorbent |ayer exhibits good
iquid-spreading ability, characterized in that the
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first absorbent layer (5) is disposed imediately

i nside the |iquid-perneable sheet (1) on that side of
the article which is intended to face towards the
wearer in use and provides a barrier against rewetting
and prevents liquid spreading and that the second
absorbent |ayer (6) is placed beyond the first
absorbent |ayer (5) relative to the |iquid-perneable
sheet (1) and conprises a liquid-absorbing fibre

mat eri al which has been highly conpressed. ™

Second auxiliary request:

"1l. An absorbent article, such as a sanitary napkin, a
panty protector or an incontinence guard, conprising an
absor bent pad enclosed in a casing (1,2) which
conprises a first, liquid-perneable sheet (1) and a
second liquid inperneable sheet (2), the pad conprising
a first and a second absorbent |ayer (5,6) directly
connected to each other, the first absorbent |ayer
consisting of a m xture of hydrophilic fibres and 10-50
per cent by wei ght of superabsorbent material, whereas
t he second absorbent |ayer exhibits good
iquid-spreading ability, characterized in that the
first absorbent layer (5) is a non-apertured | ayer and
is disposed i Mmedi ately inside the |iquid-perneable
sheet (1) on that side of the article which is intended
to face towards the wearer in use and that the second
absorbent |ayer (6) is placed beyond the first
absorbent |ayer (5) relative to the |iquid-perneable
sheet (1) and conprises a liquid-absorbing fibre

mat eri al which has been highly conpressed.”

Third auxiliary request:

"1l. An absorbent article, such as a sanitary napkin, a
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panty protector or an incontinence guard, conprising an
absor bent pad enclosed in a casing (1,2) which
conprises a first, liquid-perneable sheet (1) and a
second liquid inperneable sheet (2), the pad conprising
a first and a second absorbent | ayer (5,6) directly
connected to each other, the first absorbent |ayer
consisting of a m xture of hydrophilic fibres and 10-50
per cent by weight of superabsorbent material, whereas
t he second absorbent |ayer exhibits good
iquid-spreading ability, characterized in that the
first absorbent layer (5) is disposed i mediately

i nside the |iquid-perneable sheet (1) on that side of
the article which is intended to face towards the
wearer in use and that the second absorbent |ayer (6)
is placed beyond the first absorbent |ayer (5) relative
to the liquid-perneable sheet (1) and conprises a
['iquid-absorbing fibre material which has been highly
conpressed, and is narrower than the first absorbent

| ayer (5)."

Appel lant | requested that the decision of the
OQpposition Division be set aside and the patent be

mai ntai ned in anmended form according to the main or one
of the three auxiliary requests.

Appel lant Il requested that the decision under appeal
be set aside and the patent be revoked in its entirety.

The argunents of Appellant | can be summarised as
foll ows:

Mai n request:

By the added feature "conpletely beyond" the subject-
matter of claim1l distinguished itself fromthe
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di scl osures of Dl as well as D26. A basis for this
amendnent could be found in the figures and in the
description of the application as fil ed.

First auxiliary request:

The basis for this anmendnent could be found in the
description of the application as fil ed.

Second auxiliary request:

The feature "non-apertured first layer" was primarily
meant to be a disclainer, to avoid the accidental

novel ty-destroyi ng content of D1, which clearly

i nvol ved an apertured first |ayer of the absorbent
article. If the feature should be considered as a
negative feature to nake a distinction over the article
known from Dl the basis therefor could be found in the
figures and in the statenent that the first |ayer acted
as a barrier against rewetting, which was not possible
if there were apertures init.

Novel ty of the subject-matter of claiml vis-a-vis the
absorbent article known from D26 resulted fromthe fact
that the second | ayer was "highly conpressed”, neaning
"nore conpressed than the first layer”, and that the
second | ayer exhi bited good |iquid-spreading ability.

| nventive step should be recogni sed since the invention
overcanme a prejudi ce against putting the superabsorbent
material (hereafter referred to as "SAM') in the first

| ayer where it normally caused gel blocking, a
condition by which liquid was prevented fromflowi ng to
the second (wi cking) layer. As a result of that
prejudice the prior art presented a first layer to
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provide the liquid spreading, and a second |ayer with
the SAM Al so, in the absorbent article of D26 the
liquid spreading was taken care of first, by providing
grooves on the outer surface of the first |ayer,
therefore there would be no need in that arrangenent to
provide for a nore conpressed w cking |ayer under the
first |ayer.

Third auxiliary request:

The basis for the added feature was provided by the
figures as well as the description of the original
appl i cation.

Regardi ng novelty and inventive step the argunents
present ed above for the second auxiliary request
applied here a fortiori, considering that the
additional feature of the second |ayer being narrower
than the first |ayer was neither known nor suggested by
D26.

The argunents submitted by Appellant Il were basically
t he foll ow ng:

Mai n request:

The added feature "conpletely beyond the first |ayer”

i ntroduced unclarity into the claimas it was not a
feature with a clear neaning. It involved a nunber of
different technical possibilities for which there was
not sufficient support in the original application,

e.g. the second layer could extend in a peripheral
sense beyond the first layer. It further was not
consistent with the enbodi nent of Figure 5, which
showed a first layer extending to the sane |evel as the
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second | ayer.

First auxiliary request:

As regards the feature "provides a barrier": this was
not a clear feature, and could not be put into practice
by the skilled person as the description provided no
information on howto provide this barrier. As regards
the feature "prevents liquid spreading”: this feature
was only part of the actual feature disclosed, as it
did not specify in which direction the |iquid spreading
shoul d be consi der ed.

Second auxiliary request:

As a disclainmer in relation to D1 the feature "non
apertured"” should not be all owed because disclainers
were only acceptable to avoid state of the art which
was accidentally novelty destroying. In the present
case, however, Dl was al so inmportant for assessing
inventive step. Further, disclainers were only

al l owabl e to disclaimspecific values or parts of
ranges froma range clainmed. This presupposed a range
havi ng been disclosed in the claim which was not the
case here.

As a negative feature it should not be all owed
according to the principles set out in decision

T 170/ 87; but even if allowed it could not distinguish
claim1 from D26.

The feature "highly conpressed” could not distinguish
the second layer fromthe one disclosed in D26 as it
was a feature without a specific neaning.
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| f one considered that the wording "highly conpressed”
meant that the second |ayer was "nore conpressed than
the first layer"”, as the Qpposition D vision had done,
it was evident that the second |ayer of the article

di scl osed in D26 had to be nore dense than the first
layer. It was further obvious to incorporate into the
article of D26 the teachings of D3, which had the
advant age of providing nore stiffness to the article as
wel |l as better liquid spreading in the article. There
was sufficient docunentary evidence in the file show ng
simlar arrangenents in which the second | ayer was nore
dense than the first layer. Gel blocking was only a
probl em at high concentrations of SAMin the first
layer. Wth | ower SAM concentrations in the first |ayer
there was no such problem w cking could then be

provi ded by the second | ayer.

Third auxiliary request:

Firstly this request should not be admtted as it was
late filed, only at the oral proceedings, so Appellant
|1 had not had the opportunity to prepare itself
therefor. Secondly, the feature "narrower than the
first layer" introduced unclarity into the claim
Finally, the added feature resulted in an inadm ssible
extension of subject-matter as it had been consistently
di scl osed together with the feature that the second

| ayer was shorter than the first layer. The latter did
not, however feature in the claim

Novel ty was not an issue because D26 did not disclose
t he second | ayer as being narrower than the first

| ayer. For inventive step one should start from D3,
fromwhich the claimdistinguished itself only by the
feature of the presence of SAMin the first layer in a
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guantity of 10-50 percent by weight. There was no

prej udi ce against using SAMin the first layer and the
advant ages of doing this were evident to the skilled
person from D26; inventive step should thus be denied.

Reasons for the Decision

1

2.2

1695.D

The appeal s are adm ssi bl e.

Amendnents (Articles 84 and 123(2) and (3) EPC)

In the clainms 1 of all requests the foll ow ng indicates
anmendnents that have been made to claim 1l as granted,
together with the basis for the anmendnents in the
originally filed application docunents:

- the first absorbent |ayer now consists of a
m xture of hydrophilic fibres and SAM i nstead of
"conprises" such a mxture. The basis therefor can
be found on page 4, lines 15 to 27 and page 9,
lines 13 to 21 of the original application, which
do not refer to anything other than fibres and SAM
being in the first |ayer.

- the SAMis present in an amount of 10-50 % by
wei ght of the first layer including the SAM The
basis therefor is to be found on page 9, lines 16
to 21 of the original application.

As these anendnents also result in a further limtation
of the subject-matter of the claim they fulfil the

requirenents of Article 123(2) and (3) EPC.

Mai n request



2.2.1

2.2.2

2.2.3

1695.D

- 11 - T 0739/ 97

In addition to the above anendnents claim1 of this
request additionally clains that the second absorbent
| ayer is placed conpletely beyond the first absorbent
| ayer .

Appel lant | argued that this additional information was
derivable fromFigures 2 and 5 of the application and
also followed fromthe fact that had there been parts
of the second | ayer which would cone into contact with
liquid earlier than the first |ayer because the first

| ayer did not cover the second |ayer conpletely, the
description woul d have nentioned this. Mreover,
because the first |ayer was described as a barrier
against rewetting it was i medi ately evident that the
first layer conpletely covered the second | ayer.

However, the Board considers that there is no
unanbi guous di scl osure of such a specific feature in
t he original application.

Firstly the Figures 2 and 5 show only sections of the
absorbent article and of these only Figure 2 shows the
second | ayer as being "beyond" the first layer in the
sense that in respect of an imaginary plane dividing
the first and the second | ayer the second |layer lies
entirely on one side of that plane and the first |ayer
lies entirely on the other side of that plane. In
contrast thereto the section of Figure 5 shows the
first layer as extending on the | ateral sides of the
article up to the backsheet. The first layer thus also
extends into the side of the imaginary dividing plane
between the first and the second layer. In that

enbodi ment the second | ayer obviously does not extend
"conpl etely beyond" the first |ayer.
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Secondl y, the expression "the second | ayer is placed
conpletely beyond the first layer” is not limted to an
arrangenment wherein the first and second | ayers lie
entirely on different sides, respectively, of the

i magi nary plane dividing the first and the second | ayer
as referred to above or wherein the first |ayer
conpletely covers the second layer. It also applies to
an extension in the plane of the layers, i.e. the
second | ayer extendi ng peripherally outwards further
than the first layer. For this, however, there is no
support in the description.

Appel lant | also submtted that this additional feature
shoul d be interpreted in the Iight of the description,
pursuant to Article 69 EPC. The description nmade it
clear that the first |layer was a barrier against
rewetting fromthe second layer; this could only nean
that the second | ayer was conpletely beyond the first

| ayer, no parts thereof receiving liquid earlier than
the first |ayer.

The Board does not share this opinion. If aclaimis
amended during opposition or opposition appeal
proceedi ngs, such anmendnents should be clear in

t hensel ves and in the context of the claim so as to
conply with Article 84 EPC and not be dependent on
interpretation in the light of the description.

This anendnent is thus contrary to the requirenents of
Articles 84 and 123(2) EPC. The nmin request cannot be
all owed for that reason

First auxiliary request

In claim1 of this request, in addition to the
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amendnents nentioned under point 2.1, it is specified
in the formof functional features that the first
absorbent |ayer provides a barrier against rewetting
and prevents liquid spreading.

Appel lant | argued that it was clear fromthe
application docunents (page 4, lines 32 to 35; page 5,
lines 5 to 9) that this function was only provided by
the SAM m xed with the fibres of the first |ayer, which
absorbs the liquid which is pressed back under pressure
during use fromthe second |ayer into the first |ayer
and which keeps the liquid concentrated at the | ocation
of the SAM as soon as it has entered the first |ayer.
The cl ai m needed no further specification.

According to the case | aw of the Boards of Appeal a
functional feature is allowable in a claim provided
inter alia that the feature provides the skilled person
with a clear instruction to reduce it to practice

wi t hout undue burden (see e.g. T 68/85, QJ EPO 1987
228).

In the present case the functional features "providing
a barrier" and "preventing |liquid spreading", however,
stand on their own, no connection in the claimbeing
made with the presence of the SAMin the mxture with
the fibres of the first layer as providing this result.
Thus the functional features cover a broad range of
techni cal possibilities of achieving the indicated
results around the particular conbination of features

i nvol ved, for which further possibilities there is no
support in the description.

Thus claim1 of the first auxiliary request does not
fulfil the requirement of Article 84 EPC of adequate
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support in the description. This request cannot,
therefore, be all owed.

Second auxiliary request

In addition to the features nmentioned under point 2.1

above claim1l of this request nentions that the first

absorbent |ayer is non-apertured, so as to distinguish
it fromthe arrangenment known from D1, which discl oses
an apertured first |ayer.

In view of the fact that the first absorbent |ayer is
consi stently described (see page 4, lines 15 to 35 and
page 11, lines 14 to 17 of the description) as
providing a barrier against rewetting and that such a
function is achieved by the first |ayer consisting of a
fluffy mxture of fibres and SAM it is considered to
be inmplicit to a skilled person that the first |ayer
shoul d be w thout apertures. Otherwise the liquid could
pass unhi ndered through the first |ayer, back to the

t opsheet .

In the present case the principle of decision T 170/ 87
(QJ EPO 1989, 441), invoked by Appellant Il in support
of the argunent that this negative feature could not be
derived unequi vocally fromthe application as filed,
does not apply. In the case subject to that decision

t he negative feature was to be derived solely fromthe
(schematic) draw ngs which did not show such a feature.
In the present case there are not only the figures
clearly showing no apertures in the first |layer, there
is also sufficient basis in the above nentioned parts
of the description to consider it inplicit that there
are no apertures in the first |ayer.



2.4. 4

2.5

2.5.1

2.5.2

1695.D

- 15 - T 0739/ 97

In view of the fact that there is a basis in the
original application for the incorporation of the
negative feature "non-apertured”, there is no need to
di scuss the further point raised by Appellant Il that
this feature was not admi ssible as a disclainmer to
avoi d the novelty destroying docunent D1.

Claim1l1l of this request thus fulfils the requirenents
of Article 123(2) EPC. As it concerns a feature further
[imting the scope of the clains, also the requirenents
of Article 123(3) are fulfilled.

Third auxiliary request

Because the third auxiliary request was filed during
the oral proceedings Appellant Il considered this
request late filed and requested not to admt it.

The Board cannot concur with Appellant Il in this
matter. It should be expected by opponents that the
patentee mght file an auxiliary request wherein

subj ect-matter of dependent clains as granted is added
to the main claimin an attenpt to save the patent from
revocation. If their subject-matter is technically
simpl e and consists of only one feature an opponent
shoul d be able, if necessary after an appropriate
interruption of the oral proceedings, to present his
case. In the present case the subject-matter of
dependent claim 7 had in any event already been
addressed in the notice of opposition.

In addition to the features nmentioned under points 2.1
and 2.4 above, claim1l of this request involves the

i nclusion of the subject-matter of the granted
dependent claim 7: the second absorbent |ayer is



2.5.3

2.5.4

3.2

1695.D

- 16 - T 0739/ 97

narrower than the first absorbent |ayer.

A basis for this amendnment can be found in the
originally filed claim7 and in that page 8, lines 1 to
4 specifically nentions this feature as helping to
avoid the risk of chafing the skin of the wearer.

Appel lant Il argued that this feature was uncl ear,
because it did not specify in which direction of the
article and/or to what extent the second |ayer should
be narrower.

However, the Board is of the opinion that with
absorbent articles in the formof pads as constitute
the subject-matter of the clainms, the skilled person
knows that these generally have a form extendi ng
further in a longitudinal direction than in a |ateral
direction. Thus it is clear that the "narrowness" of
the second layer is neant to be in the |ateral
direction.

Further, the figures of the application as filed
provide sufficient illustration of this, such that it
is not necessary to specify in the claimthe extent
over which the second | ayer is narrower.

Novelty of claim 1l according to the second auxiliary
request (Article 54 EPC).

Novelty of the subject-matter of claim1 vis-a-vis the
article disclosed in D1 is established in that the
first absorbent |ayer is a non-apertured | ayer.

Novel ty of the subject-matter of claim1l over the
article disclosed in D26 follows fromthe fact that
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t hi s docunment does not disclose the second | ayer of the
absorbent article as being "highly conpressed”.

The term "hi ghly conpressed” used in the clai mneeds
further consideration to establish its technical
meaning in the context of the clainmed article. Fromthe
description of the patent in suit it can be derived
that this termneans: "the second |ayer is nore
conpressed than the first layer” so as to exhibit
better liquid spreading ability than the first |ayer.
This was al so established by the Opposition Division in
t he deci sion under appeal (point 5.2). The basis

t herefor can be found on page 5, lines 9 to 31 and

page 11, lines 5 to 17 of the application as fil ed.

Appel lant 1l argued that in conparison to the first

| ayer the second | ayer of the article disclosed in D26,
because of the absence of SAM was bound to have a

hi gher density because:

- the fluffy first layer in that article had to be
able to absorb the sudden gushes of liquid
qui ckly, it had to be nore porous, thus |ess
dense, than the second | ayer

- the SAM hel d the pores between the fibres nore
open

- the second | ayer had to be stable enough to be
fol ded around the | oose material of the first
| ayer so as to hold it together.

The Board cannot agree with this argunmentation since
there is no indication whatsoever in D26 of a
difference in density between the two |ayers being
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i mportant.

There is no need to provide the first |layer as a | ess
dense layer so as to absorb the gushes of liquid

qui ckly, as D26 already solves this problem by other
means: increasing the surface of the first |ayer by
means of grooves in the upper surface of the first

| ayer .

Finally, a conpression of the second |ayer so as to
permt folding around the first |ayer and holding it
t oget her cannot unanbi guously be derived from D26
either, as it is not necessary that the second | ayer
shoul d be nore conpressed to performthis function.
O her technical neans, e.g. the tissue layers 16 and
17, glued between the fibrous material and the
respective inner and outer sheets, may provide this
function as well.

Appel lant | argued that a further distinguishing
feature of claim1l in respect of the article of D26
shoul d be recognised in that the second |ayer had
better liquid spreading abilities than the first |ayer.

Having regard to the wording of the claim "the first
absorbent |ayer consisting of a m xture of hydrophilic
fibres and 10-50% by wei ght of SAM whereas the second
absorbent |ayer exhibits good Iiquid spreading
ability", in the context of the originally filed
description (see page 5, lines 7 to 9, which nentions
that the SAM "effectively prevents liquid from
spreadi ng around the wetting point in the first

| ayer"”), the absence of SAMin the second |ayer is
beneficial to liquid spreading.
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The first layer of the article of D26 has SAM present
anmong the fibres in a concentration within the range
clainmed in claim1, and the second | ayer has none. The
nere presence of the SAMin the first layer in this
concentration thus wll have the same limting effect
on the spreading of liquid in the first layer as is

di scl osed in the patent subject to appeal and
consequently the second |ayer of the article of D26
will have a better liquid spreading ability than the
first |ayer.

The feature "the second | ayer exhibits good |iquid
spreading ability" therefore cannot distinguish the
subject-matter of this claimfromthe absorbent article
of D26.

As the subject-matter of claim1l al so distinguishes
itself over the article disclosed in D3 by the feature
of SAM being present in the first absorbent |ayer, and
none of the other docunments in the opposition
proceedi ngs (upon which Appellant Il no |onger relied)
di scl oses all features of this claim the Board finds
that the subject-matter of claim1 of the second
auxiliary request is novel.

| nventive step of the subject-matter of claim1 of the
second auxiliary request (Article 56 EPC)

Consi dering the subject-matter of this claimthe
parties and the Board are in agreenent that D26
represents the closest prior art. The absorbent article
of claiml differs fromthe article known from D26 in
that the second | ayer is nore conpressed than the first
| ayer. By incorporating this feature two non-rel ated
obj ects are achi eved:
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- avoi dance of deformation of the article in use
(see page 7, lines 17 to 32 of the application as
filed).

- preventing concentration of liquid at the |ocation
where it has entered the article, i.e. howto
i nprove the distribution of liquid (see page 5,
lines 16 to 31),

Such objects are well known in this field, see e.g. D3,
page 6, second paragraph; page 7, first and second

par agr aph; page 8, |ast sentence. These passages refer
to the liquid remai ning near the |ocation where it
entered the hitherto known articles, not being
distributed along its length and thus resulting in skin
irritation as well as the absence of rigidity in the
known articles, resulting in the article folding in the
crotch area so that liquid was pressed sideways out of
the article.

D3 (see page 9, third paragraph and page 11, third

par agraph) al so provides the skilled person with the
solution to such problens: providing the second | ayer
as one which is nore conpressed than the first |ayer.
This results in the second | ayer drawing away liquid
fromthe first layer (away fromthe body side, thus
preventing irritation of the skin), a transportation of
liquid along the second | ayer (thus avoiding rewetting
resulting fromthe liquid being pressed out of the
article) as well as a rigid backing of the first |ayer
(thus counteracting crunpling of the article). There
are no technical obstacles to applying the teaching of
D3 to the article known from D26 as they are both very
simlar. It can thus be expected that the skilled
person will enploy the solution of a nore conpressed



1695.D

- 21 - T 0739/ 97

second | ayer as provided by D3, in view of the objects
i nvol ved.

Appel lant | argued that the general belief at the tine
of filing the application was that the SAMin the first
| ayer woul d absorb all liquid and therefore would bl ock
all transport of further liquid to the second layer. In
support of this allegation Appellant | pointed out that
the first layer of the article disclosed in D26 had
grooves on its body side, which indicated that the
liquid should be spread first before it entered the
first layer. In such a configuration it would not nmake
sense to provide the second | ayer as a w cking | ayer.

Furt her evidence could be found in D1, where the |ayer
containing the SAMwas provided with apertures for
letting the Iiquid reach the second, w cking |ayer.

O her prior art docunents al so disclosed the deliberate
choice of putting the SAMnot in the first, but in the
second | ayer and having the first |ayer function as the
wi cki ng | ayer, w thout SAM

For the follow ng reasons Appellant |'s subm ssions are
not consi dered convi nci ng:

Firstly, the known idea of providing a rigid backing of
the first layer to avoid crunpling of the article and
the resulting squeezing out of liquid is considered a
sufficient reason for the skilled person to apply the
teaching of D3 to the article known from D26 if
stability problens arose. This is a matter independent
of the question whether absorption of liquid by the SAM
inthe first layer results in gel-blocking and whet her
wi cki ng should take place in the first or in the second
| ayer .



4.5

5.2

1695.D

- 22 - T 0739/ 97

Secondly, attention is drawmn to other prior art

di sclosures on file in which the presence of SAM m xed
with fibers in a first |layer was apparently not
considered detrinental to the passage of |iquid towards
a second nore conpressed wi cking |layer. For exanple,
D15, page 2, lines 6 to 16 and D18, page 1, line 27 to
page 2, line 30, page 4, line 6 to page 6, line 7 and
page 7, lines 9 to 11 show SAMin the first layer. In
particular the latter docunment suggests having separate
| ayers and a | ow concentration of SAMin the first

| ayer allowing the liquid to pass through towards the
second | ayer having a higher concentration of SAM The
density of the second |layer is higher than that of the
first |ayer.

Based on the available prior art there is thus no
reason to assune a general prejudice against putting
SAMin a fibre matrix close to the body side of the
article and a wi cking function being perforned by the
| ayer at the garnent side.

The Board therefore cones to the conclusion that the
subject-matter of claiml1 of the second auxiliary
request |acks inventive step.

| nventive step of claiml of the third auxiliary
request (Article 56 EPC)

This claimconsists of claim1 of the second auxiliary
request wth the added feature of the second |ayer
bei ng narrower than the first layer. As that claimwas
considered to present novelty, only inventive step need
be di scussed.

The starting point for the discussion of inventive step



5.3

5.4

1695.D

- 23 - T 0739/ 97

remai ns D26. The feature concerning the second | ayer
bei ng narrower than the first layer is not disclosed in
D26. It solves the further distinct problem of adapting
the article to the crotch region of the wearer, while
still maintaining rigidity of the article.

This problem as well as its solution of making the
second | ayer narrower than the first layer, is equally
known from D3, see page 14, second paragraph
mentioning this object expressis verbhis.

Al'so here the skilled person will see the technica
possibilities presented by this arrangenent and wl |
have no difficulty in incorporating this known
arrangenment in the article known from D26 to achi eve
the results wanted.

The absorbent material of the first [ayer of the
article disclosed in D26 present in the form of

cellul ose fl akes which are held together by the second
| ayer being folded thereover along the sides is no
techni cal hindrance for the skilled person to reduce
the width of the second | ayer as suggested by D3 so
that it is less than that of the first |ayer. The
reason for this is that D3 also relates to articles
conprising two |ayers of flaked pulp ("flockiger

Pul pe") and shows that with the disclosed arrangenent
of the cover sheets and the formpresented in Figure 5
it is possible to produce a properly working article in
whi ch the cellul ose flake structure of the first |ayer
is wider than the second |ayer. Holding the first |ayer
together by folded flaps of the second | ayer is
apparently not of primary inportance when a stiff
conpressed second layer is used and the conbination is
mai nt ai ned between a topsheet and a backsheet seal ed
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t oget her al ong the periphery.

5.5 Thus the subject-matter of claim1 of the third
auxi liary request also |acks inventive step.

6. None of the requests of Appellant | being all owable,
t he patent has to be revoked.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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